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Trial Strategy 
Proof of Circumstances Justifying the Setting Aside of Tax Sales of Real Property, 28 Am. Jur. Proof of Facts 3d 439 


Forms 


Am. Jur. Pleading and Practice Forms, State and Local Taxation § 141 (Complaint, petition, or declaration—Allegation— 
Taxing district's authority to sell property for failure to pay taxes) 





The sale of land to enforce the payment of taxes assessed thereon is within the taxing power of the states. 1 


WESTLAW 


§ 803. Generally, 72 Am. Jur. 2d State and Local Taxation § 803 


Definition: 


A "tax sale" is an involuntary transfer of ownership facilitated by an action of the State for nonpayment of ad valorem taxes.” 





The sale of the property of a defaulting taxpayer is governed by statute. In fact, the tax sale process is purely a statutory creation 
and requires material compliance with each step of the governing statutes,“ but such statutes will not be enlarged by judicial 


construction.’ 


Observation: 


The statute setting forth the Federal Deposit Insurance Corporation's (FDIC) exemption from taxation prohibits State and local 


taxing authorities from foreclosing on property subject to an FDIC lien without its consent.” 





The power to sell real estate for failure to pay the tax imposed thereon should not be exercised where the right is doubtful.® 


Land may be sold only for taxes for which it is legally liable.” The purpose of tax sales is not to strip a taxpayer of his or her 


property but to insure the collection of taxes. 19 
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The property of the State or of its municipal corporations and other local subdivisions, as well as the property of religious, 
charitable, and educational institutions devoted to the purpose of their organization, is generally exempt from taxation.! If such 
exempt property is assessed, a sale for nonpayment of the tax will pass no title; a judgment approving a tax sale for tax-exempt 
property is void and may be attacked at any time.’ No title is vested in the purchaser by the sale of land of the United States 


for state taxes.* 


Where a church or similar organization has property which is used in part for exempt purposes and in part for commercial 
purposes, and part of it is thus exempt from taxation, if the taxes are not paid, the entire property, including the exempt portion, 


may be sold for the nonpayment of the taxes.” 
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3 Beth-El All Nations Church v. City of Chicago, 486 F.3d 286 (7th Cir. 2007). 

4 McGoon v. Scales, 76 U.S. 23, 19 L. Ed. 545, 1869 WL 11462 (1869). 


As to state taxation of property of the United States, see §§ 143 to 156. 
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A.L.R. Library 


Rights in respect of real-estate taxes where property is taken in eminent domain, 45 A.L.R.2d 522 





When a religious, charitable, or equitable institution or other such body whose exemption from taxation depends upon express 
statutory provisions acquires property, the exemption granted does not go to the extent of exonerating property from tax liens 


existing against it at the time when the institution acquired such property. ! In the case, however, of the State or of a municipal 
or other public corporation whose exemption from taxation exists in the absence of statute upon grounds of public policy, land 


which it acquires cannot be sold for the nonpayment of taxes assessed thereon prior to the acquisition of the land.> The rule is 
based on public policy, one ground for which is that if public property is to be burdened with a tax lien, the public might lose 
it entirely through oversight or carelessness of its agents in failing to pay the taxes when due and allowing the same to be sold 


and the title to pass to third parties.“ In any event, if the transfer takes place after the inception of the assessment proceedings 


but before the lien has attached, the land will not be subject to the lien.> There is, however, authority for the contrary view that 
the purchase by a municipal corporation of land upon which taxes are delinquent does not prevent a sale for the taxes and the 


acquisition of title to the property by a purchaser at the sale.° 
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Even where there is a valid tax lien on lands acquired by the United States, a state court is, in the absence of the consent of the 


United States, without jurisdiction to entertain proceedings for the sale of the lands.’ 
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A.L.R. Library 


Necessity of consent of court to tax sale of property in custody of court or of receiver or trustee appointed by it, 3 A.L.R.2d 893 





According to some courts, property in custody of a court or a court-appointed receiver or trustee cannot be levied upon and sold, 
without prior consent of the court, by an officer of the State or a political subdivision thereof in satisfaction of unpaid taxes. ! 
This rule applies to sales of property in the hands of a federal receiver at the time that it was attempted to have it sold? and to 
property in the custody of a state court at the time of the attempted sale. According to other courts, no prior consent to a tax 


sale is necessary where the property is in the custody of the court or of a receiver or trustee appointed by such court.4 
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A judicial proceeding is not inherently or constitutionally necessary as a condition precedent to a sale of property for unpaid 


taxes, nor is a judgment for taxes due essential where the proceeding is merely administrative and not judicial in character. ! 
The legislature may constitutionally, and without violating the Due Process Clause or a state constitutional guarantee of trial 


by jury, provide that tax lien foreclosure proceedings are equitable proceedings.” 


Tax statutes providing for a tax sale without suit and judgment in a court, or not otherwise providing for judicial inquiry or 
judicial proceedings, do not violate due process.” In many states, however, a less drastic procedure is provided, and the purchaser 
at the tax sale acquires only a lien,“ which ripens into title only through a process of foreclosure by judicial proceedings instituted 


after the period of redemption has expired.” 
A constitutional provision requiring the legislature to provide for the speedy sale of land for taxes without the necessity of a 


suit in court is not exclusive, and does not preclude the legislature from also setting up a scheme for proceedings in court by 
taxing units to enforce their various claims against the taxed property, where another provision of the constitution authorizes 


sales for taxes under such regulations as the legislature may provide.° 
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2 Spitcaufsky v. Hatten, 353 Mo. 94, 182 S.W.2d 86, 160 A.L.R. 990 (1944) (overruled on other grounds by, 
Director of Dept. of Revenue, Jackson County v. Parcels of Land Encumbered with Delinquent Tax Liens, 
555 S.W.2d 293 (Mo. 1977)). 





3 Kennen v. McFarling, 350 Mo. 180, 165 S.W.2d 681 (1942). 
4 § 848. 
5 Leigh v. Green, 64 Neb. 533, 90 N.W. 255 (1902), aff'd, 193 U.S. 79, 24 S. Ct. 390, 48 L. Ed. 623 (1904). 
As to redemption, see §§ 889 to 931. 
6 Mexia Independent School Dist. v. City of Mexia, 134 Tex. 95, 133 S.W.2d 118, 134 A.L.R. 1277 (1939). 
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Trial Strategy 


Proof of Circumstances Justifying the Setting Aside of Tax Sales of Real Property, 28 Am. Jur. Proof of Facts 3d 439 





To comply with due process requirements for the sale of land for nonpayment of taxes, the legislature must prescribe a procedure 
consisting of formal steps including the listing and assessing of the property, the levy of the tax on the property in proportion 


to its value, the nonpayment of the tax, the issuance of the tax warrant, and the tax collector's sale of the property. | While a 
strict compliance with all the provisions of the statute with respect to the assessment of the tax is not necessarily essential to the 
validity of an assessment, unless an assessment has been made in such a manner that the tax will be sustained in proceedings to 


collect it, it cannot be made the basis of a valid sale.” The legislature may provide for the preserving of evidence of compliance 
with the requirements respecting the sale, but it is not essential to due process of law that all the steps be made a matter of 


record or be proved by written evidence.’ However, statutes requiring the compiling and publishing of lists of lands which are 
delinquent for nonpayment of taxes, so as to give notice to the landowner of the fact of delinquency and the amount of taxes 


delinquent, generally must be strictly followed before there can be any valid sale of land for delinquent taxes.“ 
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Some statutes require the collector to exhaust his or her remedies against the personal property of the owner before proceeding 


against the land,’ but under others, exhaustion is not necessary.° When the sale can be made only after other means of collecting 
the tax have been exhausted, the officer's return must show that there were no goods and chattels of the delinquent owner out 


of which the tax could be collected.’ 
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Straus v. Foxworth, 231 U.S. 162, 34 S. Ct. 42, 58 L. Ed. 168 (1913). 

Martin v. Barbour, 140 U.S. 634, 11 S. Ct. 944, 35 L. Ed. 546 (1891). 

Thatcher v. Powell, 19 U.S. 119, 5 L. Ed. 221, 1821 WL 2171 (1821). 

Thompson v. Carroll, 63 U.S. 422, 22 How. 422, 16 L. Ed. 387, 1859 WL 10662 (1859). 

Thatcher v. Powell, 19 U.S. 119, 5 L. Ed. 221, 1821 WL 2171 (1821); Bradford v. Durham, 54 Or. 1, 101 
P. 897 (1909). 


AUA U 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 





WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 809. Steps essential to valid sale—Construction of..., 72 Am. Jur. 2d State... 


72 Am. Jur. 2d State and Local Taxation § 809 
American Jurisprudence, Second Edition May 2021 Update 
State and Local Taxation 
John Bourdeau, J.D., Romualdo P. Eclavea, J.D., Janice Holben, J.D., Alan J. Jacobs, J.D., Sonja Larsen, J.D., Jack K. Levin, J.D., Anne 
E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc., Jeffrey J. Shampo, J.D., and Eric C. Surette, J.D. 
Part Eleven. Sale of Land for Nonpayment of Taxes 


LV. In General 


B. Methods and Steps of Sale Generally 


§ 809. Steps essential to valid sale—Construction of requirements; effect of noncompliance 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Taxation em2111, 2901, 2929, 2939, 2942 to 2953, 2963 to 2969 





Statutes dealing with land forfeitures for delinquent taxes should be strictly construed in favor of the landowners,! and such 


sales must be conducted in strict compliance with statutory requirements,” or they are void.’ In fact, absent strict compliance 
with the statute governing foreclosure of tax liens by actions in rem, it would violate due process to allow a governmental 


taking of land for failure to pay taxes.’ The validity of a tax sale is determined by the statutory law in effect at the time when 


the sale was made.» 


CUMULATIVE SUPPLEMENT 
Cases: 


Failure to comply with statutory tax lien sale procedures required that tax deed be set aside. West's Ann.W.Va.Code, 11A—3— 
1. Rebuild America, Inc. v. Davis, 773 S.E.2d 11 (W. Va. 2015). 


[END OF SUPPLEMENT] 
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1 City of Jackson v. Rebuild America, Inc., 77 So. 3d 1105 (Miss. Ct. App. 2011), cert. denied, 78 So. 3d 906 
(Miss. 2012); First Bank and Trust Co. v. City of Providence, 827 A.2d 606 (R.I. 2003). 
2 In re Upset Sale Tax Claim Bureau of Luzerne County Pennsylvania Held December 11, 2008, 990 A.2d 
136 (Pa. Commw. Ct. 2010); King v. James, 388 S.C. 16, 694 S.E.2d 35 (Ct. App. 2010). 
3 City of Jackson v. Rebuild America, Inc., 77 So. 3d 1105 (Miss. Ct. App. 2011), cert. denied, 78 So. 3d 
906 (Miss. 2012). 
4 Topps v. County of Walworth, 260 Wis. 2d 225, 2003 WI App 30, 659 N.W.2d 177 (Ct. App. 2003). 
5 Lupo v. State, Dept. of Transp., 771 So. 2d 358 (Miss. 2000). 
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Some statutes require, before a sale for delinquent taxes, that the sheriff or other officer seize and take possession of a defaulting 
taxpayer's property. A statute of this kind does not call for an actual dispossession and ouster but is satisfied where the sheriff 
or a deputy enters upon such real estate, armed with a tax execution, exhibits it and notifies the owner that under the authority 


of the execution, the land has been taken possession of although the owner continues in occupation. | 


A statute does not violate due process guarantees insofar as it authorizes the seizure of a taxpayer's unsecured property for 
purposes of collection of taxes due thereon without affording the taxpayer an administrative hearing prior to such seizure, but 
insofar as it authorizes a sale of the property without affording the taxpayer an administrative hearing prior thereto, the statute 


does violate the Due Process Clause.” 
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The liens of the State and of the various taxing units of the State for general property taxes are of equal dignity, and a sale of 
land for delinquent taxes of one such taxing body does not extinguish a lien that exists against it for general taxes of other taxing 


units.' When each taxing unit is left to its own time and device to fix the tax lien and enforce it against the property, the result 


is a multiplicity of proceedings, pyramiding of costs, confusion of title, and complicated rights of redemption.” Accordingly, 
statutes may provide that a taxing unit bringing a suit for delinquent taxes levied against property and seeking foreclosure of its 
lien thereon may implead as parties defendant, or give notice to, other taxing units which have delinquent tax claims against the 
property in which way, the claims of all of them may be adjudicated and their accrued tax claims upon the property in question 


determined.’ Under such statute, when a taxing unit is impleaded in a proceeding by another taxing unit for the foreclosure of 
a tax lien and does not appear, its lien will be cut off upon the sale of the land in satisfaction of the lien or liens of the parties to 
the suit, but the liens of those taxing units who are not made parties defendant will remain liens upon the property after its sale 


and conveyance under the foreclosure decree.* Such a statute does not unconstitutionally deprive the taxpayer of due process 
of law merely because the taxpayer is not entitled to an additional notice upon the filing of a cross-action by an impleaded or 
intervening taxing unit, especially where, as provided for by the statute, there is a recital in the original citation requiring the 


taxpayer to take notice of all claims and pleadings then or thereafter filed in the cause.> 
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As to the subordination of liens for special assessment, see § 799. 





2 Pearsall Independent School Dist. v. Widner, 136 S.W.2d 647 (Tex. Civ. App. San Antonio 1940). 

3 Mexia Independent School Dist. v. City of Mexia, 134 Tex. 95, 133 S.W.2d 118, 134 A.L.R. 1277 (1939). 

4 City of Bradenton v. Lee, 120 Fla. 100, 162 So. 139 (1935). 

5 Mexia Independent School Dist. v. City of Mexia, 134 Tex. 95, 133 S.W.2d 118, 134 A.L.R. 1277 (1939). 
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The proceeds of a tax sale are applied in the discharge of delinquent taxes against the property for which the land was sold, and 
of interest, costs, and penalties, in the manner and order directed by statute; any surplus remaining after the payment of taxes, 


interest, costs, and penalties is paid to the landowner, ! 


Under some statutes, where land is forfeited to the State, the State holds the title during the redemption period for the sole 
purpose of the payment of the taxes thereon and cannot dispose of it, except for the taxes unpaid thereon, and when it sells the 
property for that purpose, the former owner, the former owner's personal representatives or assigns, and any person having a 
lien on the land at the time of the forfeiture and still existing is entitled to the excess for which the land sells after the taxes, 


interest, and costs have been paid.” Taxpayers, however, will have no right to the excess proceeds of the tax sale during the 


redemption period.” Under other statutes, the former owner of property acquired by a county at a tax sale and resold by it for 
an amount in excess of the unpaid taxes cannot claim such excess under a statute providing for the disposition of the proceeds 


of tax foreclosure sales.* 


A claim for excess funds may be barred under the applicable statute of limitations.» 


Where private and public claims compete for the proceeds of a tax sale, payment to the government takes priority over 


satisfaction of private interests. 
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CUMULATIVE SUPPLEMENT 
Cases: 


Neither the nonjudicial nature of tax lien foreclosure sale, nor the deletion, from tax transfer deeds of trust, of language 
specifically requiring distribution of any excess proceeds to inferior lienholders, affected obligation of trustee conducting 
foreclosure sale to disburse excess proceeds to inferior lienholders as required by Texas law. In re Cowin, 492 B.R. 858 (Bankr. 
S.D. Tex. 2013). 


Former property owners were not entitled to surplus proceeds of tax foreclosure sale by county, where owners improperly 
predicated their petition on statute which applied to actions to foreclosure mortgages, not to properties acquired by tax district 
pursuant to in rem foreclosure proceedings. N.Y. RPAPL § 1361(1). Hoge v. Chautauqua County, 173 A.D.3d 1731, 104 
N.Y.S.3d 813 (4th Dep't 2019). 


Former owners of real property were entitled to excess proceeds from sale of real property to satisfy tax lien; former owners 
held title to property before it was sold, and former owners brought their claim for excess proceeds within two-year limitations 
period. V.T.C.A., Tax Code §§ 32.07(a), 34.04(a), (c)(5). Dallas County City of Grand Prairie v. Sides, 430 S.W.3d 649 (Tex. 
App. Dallas 2014). 


[END OF SUPPLEMENT] 
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2 Elk Garden Big Vein Coal Min. Co. v. Gerstell, 95 W. Va. 471, 121 S.E. 569, 33 A.L.R. 298 (1924). 
3 Ran-Mar, Inc. v. Town of Berlin, 181 Vt. 26, 2006 VT 117, 912 A.2d 984 (2006). 
4 King County v. Odman, 8 Wash. 2d 32, 111 P.2d 228, 133 A.L.R. 1440 (1941). 
5 Bronson v. Board of County Com'rs of Brevard County, 394 So. 2d 575 (Fla. Sth DCA 1981). 
6 District of Columbia Redevelopment Land Agency v. Eleven Parcels of Land in Squares 2662, 2665, 2666, 
2670, 2674, 2837, 2849, 2860, 2866, 589 F.2d 628 (D.C. Cir. 1978). 
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A.L.R. Library 


Property owner's liability for unpaid taxes following acquisition of property by another at tax sale, 100 A.L.R.3d 593 





In jurisdictions in which a tax on real estate is not a personal obligation of the owner but merely a charge against the property, 
the owner is not personally liable for a deficiency in the amount realized from the sale of such property under tax foreclosure 


proceedings. l 


Under a statute declaring a tax levied on property to be a debt due by the owner, the owner's personal liability is discharged by a 
sale of the land to the State.? Under such a statute, the taxing authority's purchase of the tax sales certificate evidences payment 


of the taxes as a matter of law and extinguishes the taxpayer's personal liability.” 


Under a statute which requires that all taxes due and in arrears must be paid to the collector at the time that the collector executes 
the tax deed to the holder of the tax sale certificate, all liability of the delinquent owner for taxes due and in arrears on the 


property sold is extinguished.“ 
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1 Board of Com'rs of Ness County v. Hopper, 110 Kan. 501, 204 P. 536 (1922). 

2 Carrier Lumber & Mfg. Co. v. Quitman County, 156 Miss. 396, 124 So. 437 (1929). 

3 City of Buffalo v. Cargill, 44 N.Y.2d 7, 403 N.Y.S.2d 473, 374 N.E.2d 372, 100 A.L.R.3d 581 (1978). 

4 Gathwright v. Mayor and Council of City of Baltimore, 181 Md. 362, 30 A.2d 252, 145 A.L.R. 590 (1943). 
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The judgment or decree in judicial proceedings to foreclose a tax lien or sell lands in satisfaction of delinquent taxes should 
follow the form prescribed by statute.! A judgment or decree against lands for nonpayment of taxes must be for an amount 
certain, and if it does not find the amount due in money for taxes and costs, it is fatally defective.” The validity of such judgment 
or decree depends on the giving of the prescribed statutory notice? to the owner of the land* or to such other person as the 


statutes prescribe.” 


Statutes may provide for the prosecution of actions against unknown persons when it is sought to adjudge property rights.° In 


such situations, statutes authorize service of process by means of publication.’ A judgment rendered in a suit duly instituted in 
accordance with the provisions of such a statute may, where the statute so declares, completely bar all persons claiming interest 


in the land ona sale under decree of foreclosure.® A decree of foreclosure ofa tax lien against unknown owners of land, rendered 
upon service by publication against unknown owners and the land itself, is of no effect as against a person who was at the time 
in actual open and notorious adverse possession of the land and who was not made a party defendant in the action and had no 


notice or knowledge thereof.” Neither is the owner of land in actual possession thereof as his or her homestead affected by the 


judgment in a suit of which such owner had no actual notice, against an unknown owner, foreclosing a tax lien on the property. i 


In jurisdictions where the procedure is by a suit in rem for taxes or for the foreclosure of the tax lien, the judgment in such a suit 
and the sale and deed pursuant thereto are valid as to the interests of those who were joined as defendants and duly notified and 


served with process even though they are invalid as to the interests of others who were not made parties or were not notified. u 
A Chapter 13 debtor's rights in foreclosed property will terminate prepetition upon the entry of default judgment in favor of the 
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taxing authority in tax foreclosure proceedings, and this is so even though the tax deed has not been executed in favor of the 


taxing authority prior to the filing of the debtor's bankruptcy petition. Me 


Recording of a judgment in one county does not create a lien on property located elsewhere. “a 


CUMULATIVE SUPPLEMENT 


Cases: 


A trial court's judgment foreclosing a tax lien is valid against the parties joined in the suit, but interested parties not joined are 
not bound by the judgment. Vernon's Ann.Texas Rules Civ.Proc., Rule 39(a). Security State Bank & Trust v. Bexar County, 
397 S.W.3d 715 (Tex. App. San Antonio 2012). 


[END OF SUPPLEMENT] 
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1 Wilson v. Glos, 266 Ill. 392, 107 N.E. 630 (1914). 
2 Wilson v. Glos, 266 Ill. 392, 107 N.E. 630 (1914). 
3 §§ 816 to 831. 
4 Woodside v. Durham, 317 Mo. 15, 295 S.W. 772, 53 A.L.R. 884 (1927). 
a Dick v. Foraker, 155 U.S. 404, 15 S. Ct. 124, 39 L. Ed. 201 (1894). 
As to who is entitled to notice, see § 825. 





6 Am. Jur. 2d, Parties § 19. 
7 Am. Jur. 2d, Process § 182. 
8 Leigh v. Green, 193 U.S. 79, 24 S. Ct. 390, 48 L. Ed. 623 (1904). 
9 Harris v. Barnes, 137 Neb. 905, 291 N.W. 721, 128 A.L.R. 111 (1940). 
10 Peareson v. Branch, 87 S.W. 222 (Tex. Civ. App. 1905). 
11 Skillman v. Clardy, 256 Mo. 297, 165 S.W. 1050 (1914). 
12 In re Johnson, 449 B.R. 7 (Bankr. W.D. N.Y. 2011). 
i USS. v. Estate of Romani, 523 U.S. 517, 118 S. Ct. 1478, 140 L. Ed. 2d 710 (1998) (applying Pennsylvania 
law). 
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Generally, when a tax sale is based upon a decree of foreclosure rendered by a court having jurisdiction of the subject matter, 


it is not subject to collateral attack on account of irregularity in the proceedings. ! Thus, a decree for the sale of lands for taxes, 
valid on its face, cannot be collaterally attacked— 


— by showing that there was a material omission in the decree when it was entered, which was subsequently filled in? 


— because of a defect in the proof of service of process.” 


— on the ground that the tax had in fact been paid.* 
An owner may, however, collaterally attack a decree for the sale of land for nonpayment of taxes when— 
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— there is want of jurisdiction." 


— the judgment in foreclosure was procured by fraud.° 


— a sale under judicial decree is based on an insufficient description of the land.’ 


— there has been no notice of the proceedings to enforce the tax lien served upon the owner of the land.® 


— upon the persons who were at the time in actual possession of the land.’ 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 


y DAU BW NY 


Linn County v. Rozelle, 177 Or. 245, 162 P.2d 150 (1945). 

Haven v. Owen, 121 Mich. 51, 79 N.W. 938 (1899). 

Clay v. Bilby, 72 Ark. 101, 78 S.W. 749 (1904). 

Smith v. Spillman, 135 Ark. 279, 205 S.W. 107, 1 A.L.R. 136 (1918). 

Mickey v. Rokakis, 2012-Ohio-273, 2012 WL 253351 (Ohio Ct. App. 8th Dist. Cuyahoga County 2012). 
Mickey v. Rokakis, 2012-Ohio-273, 2012 WL 253351 (Ohio Ct. App. 8th Dist. Cuyahoga County 2012). 
Brinkley v. Halliburton, 129 Ark. 334, 196 S.W. 118, 1 A.L.R. 1225 (1917). 

As to whether an insufficient description of real estate in the pleadings leaves the ensuing judgment open 
to correction, generally, see Am. Jur. 2d, Judgments § 147. 

Dick v. Foraker, 155 U.S. 404, 15 S. Ct. 124, 39 L. Ed. 201 (1894). 

As to notice of tax foreclosure proceedings, see §§ 816 to 831. 

Curtis v. Giff, 17 Neb. App. 149, 757 N.W.2d 139 (2008). 
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Forms 


Am. Jur. Legal Forms 2d § 238:17 (Notice—Sale of real property for unpaid taxes) 
Am. Jur. Pleading and Practice Forms, State and Local Taxation § 144 (Notice—By official—Sale of real property for unpaid 


taxes) 





A sale to enforce taxes made without notice to the owner of the land, actual or constructive, is a denial of due process of law! 
unless the tax foreclosure action constitutes an in rem proceeding.” Constructive notice may be given by publication after a 


reasonable search for the correct address is made,” and authority to give such published notice is obtained from the court.* 
However, it may be presumed, in the absence of evidence to the contrary, that the officer charged with the duty of selling 
property for unpaid taxes sent the proper notice of sale to the reputed owner of the property as required by statute, particularly 


where it is affirmatively established that part of the regular routine was followed.’ 


The legislature's power to control the method by which the State can dispose of property it acquires for delinquent taxes involves 


the right to determine the extent and character of the notice which agents of the State must give before the sale.° 
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Whether a notice is sufficient to inform persons who read it what property is intended to be sold is a mixed question of law and 
fact.’ The trial court's conclusion that a description in a tax notice is substantially accurate and sufficient will not be disturbed on 
appeal if the findings to that effect are supported by the facts and the reasonable inferences of which they are susceptible. ® An 
attack on the sufficiency of the notice may be made only in a separate action when the deed has been delivered and recorded,” 


but improper service cannot be cured by the service of process on a defendant in a separate action. 19 


The notice must be in the English language, and when it is required to be published in a newspaper, a newspaper printed in the 
English language is intended so that a notice in English but published in a newspaper otherwise printed in a foreign language 


is not a legal publication. n 


A taxpayer's failure to read the mailed notice of a tax sale does not render the sale invalid. 1e 


CUMULATIVE SUPPLEMENT 
Cases: 


The determination of whether a party has been given the statutorily required notice of a tax sale goes to whether the trial court 
should order the issuance of the tax deed and not to whether the trial court has jurisdiction in the proceeding. In re County 
Treasurer, 2013 IL App (3d) 120999, 376 Ill. Dec. 573, 999 N.E.2d 748 (App. Ct. 3d Dist. 2013). 


Homeowner, who had actual notice of tax sale purchaser's petition to foreclose right of redemption but who failed to file an 
answer or enter an appearance, was not entitled to notice of the hearing on the petition. Gen.Laws 1956, § 44-9-46. Izzo v. 
Victor Realty, 132 A.3d 680 (R.I. 2016). 
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A landowner whose property is sold for delinquent taxes has a vested ownership interest in the property and is therefore entitled 
to notice of a pending tax sale! even where the taxpayer fails to comply with a statutory obligation to keep his or her address 
updated.” A property owner's ability to take steps to safeguard his or her interests does not relieve a municipality of its due 


process obligation to provide the owner with adequate notice of a pending tax sale of his or her property.> 


Observation: 


The mere fact that it is common knowledge that property may become subject to government taking when taxes are not paid does 
not excuse the government from complying with its obligation, as a matter of due process, to provide notice before taking private 
property for delinquent taxes; an interested party's knowledge of delinquency in the payment of taxes is not equivalent to notice 


that a tax sale is pending.* 
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Consequently, to meet the requirements of due process in judicial proceedings for the sale of land, notice must be of such a 
nature as to reasonably convey the required information and must afford a reasonable time for those interested to appear. In tax 
lien suits, when the party's name and address are reasonably ascertainable® through a reasonably diligent search,’ constructive 
notice alone is not constitutionally adequate under the Due Process Clause of the 14th Amendment.’ In such a situation, notice 
may need to be posted” and sent by mail or other means certain to ensure actual notice.!° Thus, because due process protects 


a mortgagee's right to notice of a tax sale so that the mortgagee has the opportunity to protect its interest in the real property, |! 
notice by publication and posting provided to a mortgagee of real property to inform the mortgagee of the sale of the mortgage 
property for nonpayment of taxes does not meet the requirements of the Due Process Clause if the mortgagee's name and address 


are reasonably ascertainable. 12 When the mortgagee is identified in a mortgage that is publicly recorded, !? constructive notice 
by publication must be supplemented by notice mailed to the mortgagee's last known available address or by personal service; 


however, unless the mortgagee is not reasonably identifiable, constructive notice alone does not satisfy the mandate of the Due 


Process Clause. 14 


Where officials do not actually know that a property owner is incompetent or where there are no specific provisions to provide 
heightened notice to known incompetents, a statute providing for notice by first class mail in tax foreclosure proceedings will not 
violate an incompetent recipient's due process rights. 15 On the other hand, due process is violated by the statutory foreclosure of 
a tax lien on the real property of a mentally incompetent person and the subsequent sale thereof in proceedings of which notice, 
though in compliance with the statute, is given to the incompetent at a time when he was without the protection of a guardian, 
where the incompetent is wholly unable to understand the nature of the proceedings against the property and hence unable to 
partake of the statutory procedure for redemption or answer, and the taxing authorities know the owner was an unprotected 


incompetent. Ie 


Notice of every step in the tax proceedings is not necessary; an owner is not deprived of property without due process of law if 
the owner has had opportunity to question the validity or the amount of the tax or assessment either before the amount is finally 


determined or in subsequent proceedings for its collection. !” It is not essential to due process of law that notice of the tax sale 


be made a matter of record and be proved only by written evidence; it may be proved in any appropriate way.!® 


In some jurisdictions, the requisite procedures allow notice by mailing to the address contained on the tax rolls.!? In other 
jurisdictions, however, the county treasurer may not rely solely on the tax rolls to determine owners of property who are entitled 


to notice prior to a tax sale; rather, the treasurer must conduct a more extensive search, including a search of title records.~” 


CUMULATIVE SUPPLEMENT 
Cases: 


When mortgagee of property which is subject of pending tax sale is identified in a mortgage that is publicly recorded, 
constructive notice by publication must be supplemented by notice mailed to the mortgagee's last known available address, 
or by personal service, but unless the mortgagee is not reasonably identifiable, constructive notice alone does not satisfy due 
process requirements. U.S.C.A. Const.Amend. 14; V.T.C.A., Tax Code § 32.065(b)(5, 6) (2006); V.T.C.A., Property Code § 
51.002(b). Ocwen Loan Servicing, LLC v. Gonzalez Financial Holdings, Inc., 77 F. Supp. 3d 584 (S.D. Tex. 2015), appeal 
dismissed, (Sth Circ. 15-20176)(June 22, 2015). 


Due process rights to notice of a tax sale do not vary depending on the value of one's property; so long as the nature of the 
property interest is substantial, no case requires the actual amount at stake to be of a particular size so long as it is not de minimis. 
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U.S. Const. Amend. 14. Collector of Revenue by and through the Director of Collections for Jackson County v. Parcels of Land 
Encumbered with Delinquent Land Tax Liens, 453 S.W.3d 746 (Mo. 2015). 


County satisfied its constitutional due process obligations in attempting to send notice to property owner of tax foreclosure 
proceedings, before obtaining judgment of foreclosure due to owner's failure to pay property taxes, even though county did not 
send notice to owner's attorney at address listed in deed conveying the property to owner; it was not possible to discern from 
face of the deed that attorney represented owner at time of foreclosure proceedings or otherwise had an interest in the property, 
attorney's address was not owner's tax billing address at time property was conveyed, owner was responsible for updating its 
address with county, but nearly three years passed without owner having discovered that it had failed to receive and/or pay its 
tax bills for the property, and owner did not inquire as to whether county had actually received notice of its change of address. 
U.S. Const. Amend. 14; N.Y. RPTL § 1125(1)[d]. Landing Woods of Ulster, LLC v. County of Ulster, 156 A.D.3d 1009, 66 
N.Y.S.3d 561 (3d Dep't 2017). 


Former property owner was not deprived of due process by virtue of nonjoinder in tax-sale purchaser's action to compel county 
deputy commissioner to issue deed for property, where former owner had more than reasonable opportunity to avail itself of 
statutory remedy of redemption, and redemption period was prolonged by former owner's bankruptcy filing, but even as of date 
it sought intervention in purchaser's action, and up until date that deputy commissioner executed and delivered deed to purchaser, 
former owner declined to simply pay its delinquent taxes to redeem property. U.S. Const. Amend. 14; W. Va. Code Ann. §§ 
11A-3-56, 11A-3-60; W. Va. R. Civ. P. 19. State ex rel. Southland Properties, LLC v. Janes, 811 S.E.2d 273 (W. Va. 2018). 


[END OF SUPPLEMENT] 
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Statutory requirements of notice of a tax sale are imperative and must be complied with;! in the absence of notice to the tax 
delinquent, the sale is void? and passes no title to the tax purchaser.’ Except where a tax foreclosure action constitutes an in 


rem proceeding,“ failure to give the required notice is a jurisdictional defect.’ 





Observation: 


At least one court has held that defects in following the notice provisions of a tax sale statute may give the injured party a claim 


for damages but will not render the tax sale or deed void. 
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po 


CUMULATIVE SUPPLEMENT 
Cases: 


Statutory post-tax sale notices provided to mortgagee did not correct the constitutional due process violation of lack of sufficient 
notice prior to the sale; receipt of only a post-tax sale notice deprived mortgagee of the opportunity to protect its property 
interest prior to and at the tax sale, including the opportunity to purchase the property itself. U.S.C.A. Const.Amend. 14; West's 
A.I.C. 6-1.1-24-3, 6—-1.1-25-4.5, 6-1.1-25-4.6. M & M Inv. Group, LLC v. Ahlemeyer Farms, Inc., 972 N.E.2d 889 (Ind. 
Ct. App. 2012). 
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According to some courts, where one having an interest in or occupying land has due notice of an approaching tax sale thereof, 
or of some other step in a tax proceeding precedent to such a sale, and where another interested party is not given due notice, 
although such failure renders the tax sale and the consequent tax deed invalid as to the party not served, it does not prevent 


the sale and deed from being valid and effective in so far as they relate to the one who was duly served. ! According to other 
courts, the statutory notice provisions are mandatory, and strict, or at least substantial, and compliance therewith is essential to 


the validity of the tax proceeding; thus, failure to give due notice to one party entitled thereto may be taken advantage of by 


another party even though the latter has received due notice.” 
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The notice of a tax sale should— 


— designate the time when the sale is to take place.! 
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— designate the place where the sale is to take place.” 


— designate the tax on account of which the sale is to be made.’ 


— describe the land to be sold.“ 


— set forth the name of the person assessed, or if the tax is assessed directly upon the land, the name of the owner of the land.’ 


— state the kind or type of taxes due.° 


— state the year of assessment of the taxes due.’ 


Substantial rather than exact and literal compliance with statutory requirements of this sort is all that is ordinarily required.® 
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The notice of a tax sale must describe the property to be sold with sufficient! or reasonable” certainty so that a person of ordinary 
intelligence can identify the property sought to be foreclosed. An insufficient description renders the tax sale certificate and tax 
deed based thereon void.* The notice should contain the dimensions or boundaries of the lot so as to convey some information 
about the property's value.> The notice as a whole must be looked to in order to determine the sufficiency of the description. 

Whether the description in a tax notice is sufficient is a question of fact.’ Generally, if the description is sufficient to notify the 
owner, it is sufficient to notify the public.® The description need not be so detailed as to point out visually its precise boundaries 


so that a stranger unacquainted with the locality and the neighbors could find it without inquiry.” 


A description of the property that merely indicates that the subject property is part of a larger tract, without greater certainty, 


is not sufficient. I 


Descriptions by lot or block numbers may be insufficient in the absence of any reference to any map or plat on which such lot 


or block numbers could be found. !! Such a description may, however, be sufficient. 2 


A statute providing for the publication of notices of sales of land for delinquent taxes which does not require the publication of 
the descriptions of the lands, but permits the notices to state merely that a list of the lands assessed is on file in the office of the 


county treasurer, unconstitutionally deprives the owner of property without due process of law. i 
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Reference in the notice of sale to other sources of information may aid the description of land in a notice of sale for nonpayment 
of taxes. A statute may authorize a description by reference to map or plat.” Such reference is sufficient if it enables prospective 
purchasers to identify the property and enables persons of ordinary intelligence to locate the property” without the assistance 
of a conveyancer or resort to guesses or inferences." A description according to regular government survey by sections and 


a : : 5 
subdivisions is sufficient. 


A designation of a plat is sufficient although the place where it can be found is not given where it is in fact recorded with the 


county plat records and where the description was not calculated to mislead.° A reference to the assessor's plan on file in the 
assessor's office and open to public inspection at reasonable times affords definite and accurate description; although no metes 


and bounds are given, there is no reference to any other plan, and the plan designated is not on record in the registry of deeds.’ 


The map or plat itself must be sufficiently definitely identified, but it is sufficient if the reference reasonably identifies it; a 
reference to a plat by the name by which it is commonly known is sufficient even though that name is not the name by which it 


is officially known.® Even where there are two maps or plats on record having the same or similar names, inaccurate references 


to a map or plat may be sufficient where other evidence points out the one on which the property was shown.” 
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5 Bartel v. Ingram, 178 Ark. 699, 11 S.W.2d 488 (1928). 
6 Free v. Greene, 175 Md. 36, 199 A. 857, 117 A.L.R. 717 (1938). 
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The notice of a tax sale should set forth the name of the person to whom the tax for the satisfaction of which the sale is to be 
made was assessed, or if the tax was assessed directly upon the land, the notice should state the name of the person designated 


as the owner.! A notice of the sale of land belonging to a partnership is not necessarily defective because it designates the 
owners of the land by the name of their firm, without specifying the individuals who compose it. If the owners are unknown, 


that fact must be stated.’ 
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In an action to sell property for delinquent taxes, the name of the landowner must be stated with sufficient accuracy to inform 
the landowner that he or she is the owner of land with regard to which tax proceedings have been instituted.' Absolute accuracy 
in spelling names in notices published for tax sales is not required.” Thus, a misnomer renders a tax sale voidable rather than 


void. A misspelling will not render a notice of tax sale void where: (1) the name, as misspelled, is essentially the same as the 
name correctly spelled; (2) the misspelled name adequately identifies the owner of the property being sold; and (3) the owner 


is not prejudiced by the misspelling.* Moreover, where the misnomer in the notice is merely an immaterial variance from the 


landowner's true name and is not such as could mislead the landowner, the notice does not render the sale void or voidable.> 
A notice does not render the sale void or voidable where— 


— a misspelling of a name has the same pronunciation as the landowner's true name.° 
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— a statute cures the defect.’ 


— the misnomer occurred as a result of the landowner's own act in submitting for recording a deed in which his name was 


not fully legible.® 


In one jurisdiction, in a proceeding to sell property for delinquent taxes, the use of an initial, rather than the given or Christian 
name, to designate the landowner in the publication notice or process invalidates the sale where the record title to the property 


describes the owner by the use of his or her given or Christian name.” The landowner who uses initials may, however, be 


estopped to set up the irregularity as by putting on record a deed in which he or she is so designated.!° However, the use of 


one's initials in a deed other than the deed to the property against which the proceedings are instituted! or, after the tax sale, in 


a deed to the same property, ! will not estop the owner from attacking the validity of the proceedings. 
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The statutes may require that the following persons receive notice of a tax sale: 


e the tax delinquent! 

e the owner of the land? 

e the record owner of the land? 

e the grantee under the last recorded deed* 

e the person to whom the land was last assessed? 

e remaindermen where property owned by a life tenant is the subject of the sale 
e known or readily ascertainable judgment lienholders’ 

e judgment creditors after the judgment has been recorded® 


e the estate and heirs of a deceased property owner” 
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e the holder of a right of first refusal to purchase property under a recorded deed!° 
ea terre-tenant!! 


e a mortgagee or other person having interest in the land!? 
On the other hand, an assignee of a deed of trust note will not be entitled to notice of a tax sale unless it also has a validly 


recorded assignment of the deed of trust at the time when such notice is given. ad 


Where property that is the subject of a tax sale is owned by a husband and wife as tenants by the entireties, one jointly addressed 


notice of the tax sale is not sufficient to satisfy the statute requiring that notice of the sale be sent to each owner. 14 Notice to a 


deceased taxpayer is not notice to his or her heirs of an impending tax sale.!> 


If a statutory requirement regarding the person to be notified of the pending tax sale is not complied with, the sale and the tax 


deed are void or at least voidable at the suit of the owner, 1 


CUMULATIVE SUPPLEMENT 
Cases: 


Under South Carolina law, the fact that the defaulting taxpayer has actual notice of the impending tax sale is insufficient to 
uphold a tax sale absent strict compliance with statutory requirements. S.C.Code 1976, § 12-51-40. Baker v. Denton, 37 F. 
Supp. 3d 794 (D.S.C. 2014). 


The State Constitution requires the tax collector to provide notice of the tax delinquency and the tax sale of real property to 
all owners of record of any interest in the property. LSA—Const. Art. 7, § 25(A). Smitko v. Gulf South Shrimp, Inc., 94 So. 
3d 750 (La. 2012). 


Tax sale purchasers are not the proper parties to raise issues concerning notice provisions of tax sales statutes. West's 
Ann.Md.Code, Tax—Property, § 14-839. Kona Properties, LLC v. W.D.B. Corp., Inc., 224 Md. App. 517, 121 A.3d 191 (2015). 


Secretary of State gave sufficient notice to property owner that the property had been forfeited to the state for failure to pay taxes, 
despite argument that Secretary failed to give such notice during the 30-day waiting period for a post-forfeiture application 
to purchase, and thus the purported lack of notice could not be a reason for former owner to have land patents issued after 
property's sale set aside; Secretary, after the property in question had been certified to the state, had sent notices informing former 
owner that the property that had been forfeited to the state and instructed former owner to contact the Secretary if interested 
in purchasing the property. 1 Miss. Admin. Code Pt. 11, R. 1.6(C). Green Hills Development Company, LLC v. Secretary of 
State, 275 So. 3d 1077 (Miss. 2019). 


[END OF SUPPLEMENT] 
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"Owner," as used in a statute governing the giving of notice of a tax sale, means the person appearing on the assessment list 


as the owner of the property. ! Where the owner is entitled to notice, notice to an agent of the owner is insufficient.” Under a 
provision requiring notice to the owner of a purchase of property at a tax sale, notice to an owner who is in actual possession 


of the property is required even though it was not assessed in such owner's name.’ Notice given to a former owner and not to 
the owner at the time that the notice was given or to the person last paying the taxes on the land renders a tax deed void under 
a statute requiring notice of application for tax deeds to be mailed to the "owner of the lands" or, if the owner is unknown, then 


"to the person last paying taxes on said property."* 


The owner upon whom notice must be served if possible is the owner of the fee only; notice need not be served upon the 


owner of every estate and interest in the land.’ When, however, the land is owned in fee by tenants in common, notice to one 
of them is not sufficient, and if notice is not given to all of them, the sale is void at least as against those who have not been 


notified. However, where only one tenant in common's individual interest is the subject of tax foreclosure proceedings, the 
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other cotenants are not entitled to notice of the proceedings.’ The owner of an easement over the land subject to the tax sale is 


not entitled to notice of the sale where the sale does not extinguish the easement.® 


A requirement that notice of an intended sale under a delinquent tax certificate should be given to the "record owner" refers to 
the owner appearing as such on the records compiled under the recording act and not to the person in whose name the property 


appeared on the tax rolls and who was named in the certificate as owner or reputed owner.” However, a statute relating to the 
resale of land acquired for delinquent taxes, providing that the publication of notice must contain the name of the owner of said 


real estate, as shown by the last tax rolls, does not require publication in the name of the true or record owner; rather, the naming 


of the owner as shown by the tax rolls is sufficient for the validity of the notice. i 


Under a statute requiring notification of the person in possession of the real estate, the possession need not be actual but may 


be inferred from the circumstances even if observation of the premises would not determine who was in possession. I 
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Statutes may require that notice of the sale be served personally upon the owner of the property! if such owner's name and 
address are readily ascertainable. In such case, a tax sale will be void? or invalid when the notice has not been personally 
served unless it affirmatively appears that the owner could not by diligent inquiry be found,” or the owner's actual knowledge 


of the sale waived the personal service requirement.° 


Observation: 


A statute providing for personal notice of the commencement of a tax lien foreclosure proceeding may satisfy due process where 
it requires the notice of foreclosure to be served by certified mail even though the statute does not require a signed certified mail 


receipt from the property owner as part of the certified mailing.’ 





Under a statute allowing service of notice by publication when the owner of the land is not known, the owner is deemed to be 
"not known" when the holder of the tax certificate is unable, by reasonable diligence and inquiry in the neighborhood of the land, 
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to learn the whereabouts of persons appearing to have estates therein or when he or she is unable to ascertain who have such 


estates.® Similarly, the phrase "for any reason" in a statute providing for service by publication if the sheriff is unable for any 
reason to effect service upon any person required to be served notice to a tax sale is construed to mean that notice by publication 


is permissible only if the sheriff's inability to effect personal service satisfies the constitutional mandate of due process.” 


Service of the notice by handing it to the spouse of the owner is not sufficient personal service upon the owner unless it is done 


in the owner's presence. i Furthermore, service of notice on one spouse concerning an impending tax sale of property owned 
by the spouses as tenants in the entirety, where the spouses are separated and there is no agreement authorizing one spouse to 


sign for the mail of the other, may indicate a failure of personal service. !! Additionally, a separated spouse's failure to notify 
the agency responsible for tax sales of private properties of a change of his or her address will not excuse the agency from 
the duty to undertake a reasonable effort to locate the spouse where the spouse owns the property in question with the other 


spouse as tenants in the entirety. 12 


Where the owner testifies that he or she did not receive notice, the evidence should be clear and convincing that it was given 


as required by law before the tax title is held to be paramount. ta 


CUMULATIVE SUPPLEMENT 
Cases: 


Service ofnotice of foreclosure of tax lien by certified mail to deceased property owner at his last known address and by personal 
service on resident of property at her place of employment was sufficient to comply with statutory requirements; service by 
certified mail on deceased owner's children or his estate was not required. NDCC § 57-28-04. Estate of Glasoe v. Williams 
County, N.D., 2016 ND 18, 874 N.W.2d 311 (N.D. 2016). 


[END OF SUPPLEMENT] 
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Where service of notice of the sale of land for taxes by mail or registered mail is expressly required or authorized by statute, 
conformity with the statute and with the rules and procedure of the United States Postal Service pertaining to the kind of mailing 
specified or allowed thereby is a sufficient compliance as long as all other duties and conditions contemplated as conditions 


precedent to such mailing have been fulfilled. ' Where such conditions have been fulfilled, the service is complete and constitutes 
a legal notice when mailed and actual receipt thereof is not essential, absent some other condition prescribed by statute or made 


to govern in particular circumstances.” 


Some statutes require the taxing authority to provide the owner with specific notice by certified mail with return receipt 


requested,’ and a failure to request return receipt will violate both due process and the statute.* What is more, where the statute 
does not mandate a specific mode for mailing a notice of foreclosure of tax liens, a taxing authority complies with the notice 


requirement by sending the notice by certified mail, return receipt requested.” Moreover, a presumption is created that the notice 
has been delivered to the correct address where it was sent by certified mail and was never returned, and none of the previous 


letters sent by first class mail to the taxpayer had ever been returned.° 


Proof of a custom of filing copies of notices of tax sales mailed out of the county treasurer's office, and of the fact that a copy was 
found without the original, in the place where, and under the circumstances in which it would have been found if the original 
had been mailed, is sufficient, in the absence of evidence to the contrary, to support a finding that the original was properly 


mailed.’ It is presumed, in the absence of evidence to the contrary, that an officer charged with a duty of selling property for 
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unpaid taxes mailed a copy of the notice of sale required by statute to be mailed to the reputed owner of the property at the 


owner's last known address. 


A statute may require that the notice of a tax deed application be sent to the address listed on the deed of conveyance, and 


under such a statute, the tax deed is void if it is sent to the address listed on the tax roll and never received.’ Under a statute 
requiring that a landowner be notified by registered mail of an impending tax sale of his or her property, where a tax delinquency 
notice, mailed to the wrong address, is returned unclaimed, and the tax collector makes no further effort to ascertain the tax 


debtor's correct address and to deliver the notice, a tax sale based on such misaddressed notice is void. 1 However, an incorrect 
address containing a notice to an owner of the tax sale of his or her property to satisfy delinquent property taxes is immaterial 


if the notice actually gets to the correct address, !1 and this is particularly true if no one, such as a representative of the owner, 


attempts to attend the sale. | 


While notice by mail of a tax foreclosure is sufficient to comply with the Due Process Clause when the government hears 
nothing back to indicate notice was not received, 13 the fact that letters containing tax sale notices are returned unopened may 


be evidence that the taxing authority failed to diligently attempt to locate the taxpayers, !4 and in such situation, the taxing 
authority must take additional reasonable steps to attempt to provide notice to the property owner before selling the property 


if it is practicable to do so.!> 


CUMULATIVE SUPPLEMENT 
Cases: 


Tax sale purchaser's attempt to provide taxpayer with notice of intent to apply for a treasurer's tax deed for vacant lot was 
reasonably calculated to apprise taxpayer of purchaser's intent, and thus issuance of tax deed after failed attempt at service of 
notice by certified mail did not violate procedural due process, where purchaser sent notice by certified mail, return receipt 
requested, to taxpayer's actual address which was address where property tax statement was mailed, purchaser then published 
notice in newspaper in county in which property was located when the mailed notice was returned as unclaimed, and there was 
no evidence regarding why taxpayer did not accept purchaser's letter or that taxpayer lacked actual knowledge of purchaser's 
intent to apply for a tax deed. U.S. Const. Amend. 14; Neb. Rev. Stat. §§ 77-1832, 77-1834. HBI, L.L.C. v. Barnette, 305 Neb. 
457, 941 N.W.2d 158 (2020). 


After certified mail notifying property owner of impending tax sale of property was returned as undeliverable, county was 
required to attempt some other reasonable method of supplying notice to owner to satisfy requirements of due process, even 
though county had satisfied statutory notice requirements and owner had failed to timely pay taxes or provide updated address; 
return of certified notice as undelivered was red flag that should have tipped off county that it needed to follow up, and county 
could have undertaken other reasonable steps to attempt to provide owner with notice without necessarily being obligated 
to conduct lengthy hunt for correct address. U.S.C.A. Const.Amend. 14; Const. Art. 2, § 7; 68 Okl.St.Ann. §§ 3105, 3106. 
Crownover v. Keel, 2015 OK 35, 357 P.3d 470 (Okla. 2015). 


[END OF SUPPLEMENT] 
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Simply publishing a notice of a tax sale in a newspaper a few weeks prior thereto without ever posting the notice at the address 


to which the notice was mailed is insufficient to satisfy the taxpayer's due process rights. ! Moreover, notice by publication and 
posting to inform a mortgagee of real property of the purpose of the sale of the property for nonpayment of taxes does not meet 


due process requirements if the mortgagee's name and address are readily ascertainable.” 


Newspaper publication of a notice of the sale of property for delinquent taxes is constitutionally inadequate notice to an owner 


of a significant interest in the property.> Notice by publication of a tax deficiency sale violates the due process rights of a 
nonresident owner where, with a reasonable and diligent search and inquiry, the county could contact the title company in order 


to locate the property owner's address.“ 
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Where notice by publication is constitutionally adequate, statutory provisions governing the time and place of publication of 


notice of a tax sale must be followed. | However, under a requirement that the notice be printed in a newspaper published in the 
city or town in which the land is situated, the place of publication of a newspaper is the place where it is first put into circulation 


and where it is first issued to be delivered or sent to its subscribers, and the place where the newspaper is printed is immaterial.” 
When the notice must be published once a week for a specified period, it is sufficient if there is a publication once during 


each successive week although more than seven days elapse between some of the publications.” Under such a requirement, 


however, the sale cannot take place until the specified number of full weeks has elapsed since the first publication.“ When it 
is required that the notice be published a certain number of days before the sale, one terminal day should be included and the 


other excluded.’ If the notice is served by publication in a newspaper, the order of publication must designate the newspaper in 
which the publication is to be made; however, it is sufficient if it sets out the name of the newspaper without prefixing the name 
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of the town in which it is published if there is no other newspaper of that name in the same taxing district.° If it appears that a 


notice was published in a newspaper the name of which was prefixed by the name of the place in which the land was located, it 


will be presumed that the newspaper was published in such place; but without such prefix, no such presumption can be made.’ 


When a statute requires a notice to be posted near a certain public place, considerable latitude is allowed the public officials in 


determining the distance from the specified point at which the notice is posted.® 
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Unless there is an express statutory requirement to the contrary, it is the fact of publication of notice and not the proof thereof 


which gives the collector jurisdiction to make the sale, and the return or affidavit of publication may be made after the sale.! 
Where, however, the statute requires record proof of publication, it must be strictly complied with, and ex parte affidavits filed 


long after the sale will not be sufficient. 


Proof of publication of a notice in a newspaper is often made by the affidavit of the publisher; if the newspaper is published 


by a corporation, it must appear that the officer who made the affidavit was duly authorized by the corporation.’ The files of 
a newspaper in which an order for publication of notice in a tax proceeding was published are, when produced from proper 


custody, admissible in evidence as to the contents of the order.’ The collector will not be allowed to contradict by oral testimony 
the return of service of notice by publication that he or she made under oath and constituting part of the public records of the 


collector's office.” 
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Every essential or material step in a tax sale proceeding that is prescribed by law must be strictly followed.! Otherwise, the 
sale may be avoided.” In other words, where a taxpayer is not properly before the court in property tax lien proceedings, the 


resulting decree and sale is a nullity. In any case, confirmation of a tax sale rests in the sound discretion of the trial court.* 


In some jurisdictions, all requirements of the law leading up to tax sales which are intended for the protection of the taxpayer 


against surprise or the sacrifice of his or her property are to be regarded as mandatory and are to be strictly enforced.” In other 
jurisdictions, however, a statute which provides in detail as to how sales for nonpayment of taxes will be conducted, but declares 
that no tax title will be invalidated for failure to comply with those provisions, is constitutional and makes the requirements 


of the statute directory rather than mandatory.° 


The general rule of evidence that a public officer is presumed to do his or her duty’ applies in tax proceedings in the same 


manner as to any other public act.® 
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Am. Jur. Pleading and Practice Forms, State and Local Taxation § 160 (Complaint, petition, or declaration—Allegation— 
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Tax sales, to be valid, must be made at the place, ! time,” and in the manner? required by law. Errors or irregularities which do 
not affect a substantial right or the integrity, reliability, or fairness of the transfer are nonfatal defects which do not invalidate 


a sale. Furthermore, a property owner may waive the alleged errors concerning a tax sale. 
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Observation: 


In some jurisdictions, tax sales are subject to a statutorily defined preemptive period after which certain irregularities of the sale 


can no longer be asserted.’ 
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A statutory requirement that the sale of lands for delinquent taxes be a "public sale" necessitates that an opportunity be given for 
competitive bidding. ! Apart from such a statutory dictate, the principle that property being sold at a judicial sale should be sold 
to the highest bidder? applies to sales of land for taxes, and it should appear on the record that the sale was made to the highest 
bidder.’ The inadequacy of the price given at the sale of land for unpaid taxes thereon does not constitute a valid objection to the 
sale“ at least if the price was not so inadequate as to suggest fraud.” Therefore, an owner will not be unlawfully deprived of his 


or her property when it is sold for less than fair market value at a tax foreclosure sale.° On the other hand, a statute may establish 
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the minimum bid at a tax sale.’ The bidding should be conducted with fairness; any fraud or collusion tending to hold down 


the price bid is ground for setting aside the sale.® The officer’ or court! 


a conducting a tax sale may refuse to accept a grossly 


inadequate bid. Where the foreclosure judgment and order of sale provides that the properties could not be sold to any party, 


other than a taxing unit which is a party to the suit, for less than the properties' adjudged market value or aggregate amount of 


judgment, the property cannot be sold for less than the minimum bid restriction to a third-party purchaser. n 
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Extension of credit by an officer conducting a tax sale as to all or a portion of the purchaser's bid, when not authorized by 
statute, renders the sale invalid. It also renders the officer conducting the sale personally liable for the money to the party 
entitled to it.” It is improper for an officer conducting a sale of land for the nonpayment of taxes to accept the successful bidder's 
promissory note in satisfaction of the bid? However, it is proper for an officer conducting such a sale to accept a check or draft 
in satisfaction of the purchaser's bid. Moreover, acceptance of the purchaser's check at a tax sale had for cash does not render 


the sale void where the check is honored and no prejudice results.” 


The purchaser must comply with statutes that define the time within which the purchaser must pay the amount of the bid. Thus, 
in some cases, the rules of civil procedure for calculating notice periods will not apply to the statutory procedure for purchasing 


atax lien.” Moreover, the officer is not required to stop the sale and collect the money forthwith, and when there is no agreement 


for credit, the tax sale is not necessarily invalid merely because the amount of the bid is not collected for a few days.® 
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Tax sales must be conducted with entire fairness.! When such sale is characterized by fraud, unfairness, collusive bidding, or 


the like, it should be set aside or the purchaser be required to hold the title in trust for the owner.” A tax sale challenged more 
than two years later, however, will not be invalidated due to alleged fraud on the part of the purchaser where a statute disallows 


new evidence rebutting the presumption of validity after that period.’ 


An agreement between two persons to unite in bidding upon property at a tax sale or to form a partnership for the purpose of 


buying in tax titles is not necessarily unlawful.“ However, an agreement between two or more persons, not general partners, 
who are competitive bidders at delinquent tax sales, that they will become partners in all lands that may be thereafter purchased 
by either of them, or that one will bid in the interests of both, contravenes public policy and will render void a tax deed acquired 


pursuant to such agreement.’ 
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Generally, a tax sale to enforce the payment of a greater sum than the amount of taxes, penalties, and costs is invalid.' Tax sales 
for less than the amount of taxes, costs, and penalties due are likewise invalid.” Tax sales may, however, be valid where property 
was sold for a very small amount more or less than the taxes, penalties, and costs, and the variation was not intentional.? Some 


courts reject the rule that slight and unintentional variations do not render a tax sale void. 
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Statutes authorizing the sale of tax delinquent property for less than the amount of the taxes, penalties, or interest due the taxing 
authorities do not violate constitutional requirements of equality and uniformity in legislation;! or constitutional prohibitions 


against the compromise, release, or remission of taxes or liabilities;” or other constitutional requirements or prohibitions.” 


In supporting the conclusion that the constitutional provision for uniformity and equality is not violated by a statute permitting 
a sale of land for less than the amount of taxes due, courts rely on the fact that the statute involved provided for a resale of 


land acquired by the taxing authority at a prior tax sale* or on the fact that the statute involved provided for a sale of land 
already forfeited to the taxing authority for delinquent taxes? or on the existence of a provision that such a sale be either a 


public or a judicial sale. 
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Forms 


Am. Jur. Pleading and Practice Forms, State and Local Taxation § 161 (Complaint, petition, or declaration—Allegation— 
Sale of more property than necessary to satisfy tax debt) 





The requirements of a statute with regard to the amount of land or the interest therein which may be sold for nonpayment of 
taxes must be strictly complied with.! When different parcels of land belonging to the same owner and separately assessed are 


sold, each parcel must be sold for the tax assessed upon it alone.” In some jurisdictions, however, where there are a number of 
lots assessed to the same person, one lot may be sold for the taxes on all, and under such a statute, the collector has no power 


to sell more than one lot if it will produce sufficient revenue to pay the taxes on all.’ 


Unless it is otherwise provided by statute, selling all ofa lot, rather than part of a lot, to satisfy taxes will not render a tax sale an 
absolute nullity“ even where it could conveniently be sold separately.’ It may, however, be provided by statute that the collector 


must sell the smallest quantity of the property taxed which any person will take for the amount of the tax and costs.° 
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Practice Tip: 


A defaulting taxpayer bears the initial burden of requesting a determination of divisibility of property before the collector is required 


to undertake a divisibility study prior to a tax sale.’ 





Under a statute providing that the sale will not be invalidated where any part of the taxes was illegal or not chargeable on the 
land, but part was chargeable, a sale of a tract for the whole of the taxes assessed, where part of the taxes thereon have been 


paid by paying all taxes on a distinct and separable subdivision of the entire tract, is void only as to such subdivision.® 


When the land belongs to tenants in common, of whom one has paid his or her tax and the other has not, the collector may sell 
the undivided interest of the one in default.” Moreover, the collector may sell the whole title only in the event that no person 


offers to take a smaller portion of the title and yet pay the full amount of unpaid taxes and charges. 19 


In some jurisdictions, tax sales, so long as they are properly conducted, relate to titles to land as opposed to rights of persons 


in possession of land when such rights have not ripened into title interests. n According to some courts, however, a remainder 
interest, as well as an existing life estate, is subject to sale for delinquent taxes; the fact that in enforcing a judgment for 


delinquent taxes the sheriff levied on and sold only the estate of a life tenant does not render the sale invalid. ta 


A tax collector is not prohibited from commencing a public sale of tax delinquent property not divisible in kind, by offering 
a 100% interest in the property for the taxes due and subsequently accepting any competing bids for lesser percentages of 


fractional ownership. !? Furthermore, the county treasurer may sell two parcels of realty as a whole in satisfaction of tax liens 


where the boundary line between the two parcels passes through a building. 14 
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Am. Jur. Legal Forms 2d § 238:19 (Report to local taxing authority—A ffirming regularity of tax sale) 
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Under some statutes, tax sale proceedings are in fact and in name judicial and must be reported to and confirmed by the court.! 
Under such statutes, confirmation by the court in the manner prescribed by statute is essential to the validity of the purchaser's 


title.” The sale is not complete until thus confirmed.’ In the absence of specific statutory provisions, the confirmation of a tax 
sale rests in the sound discretion of the trial court,4 and a review of the trial court's confirmation is limited to determining 


whether it committed an error of law or abused its discretion.” 


A sheriff has a mandatory, nondiscretionary duty to prepare, following a sheriff's tax sale, a list of sold, suspended, and redeemed 
properties,° and the failure of the official holding such a tax sale to make a return or report to the official or registry prescribed 
by law renders the sale void.’ While there is some authority to the contrary,® a failure to make such a report, return, or record of a 
tax sale within the time prescribed by statute will render the sale void.’ At any rate, a report of a sale must be within the period of 


redemption if the report is required for the purpose of enabling the landowner to decide whether to redeem or contest the sale. a 


WESTLAW 


§ 840. Return, report, and confirmation of sale, 72 Am. Jur. 2d State and Local... 


A judgment or decree confirming a tax sale operates as a bar against all persons thereafter claiming the land in consequence of 


informality or illegality in the proceedings, |! until the decree of confirmation is set aside in a proceeding for that purpose. 1a 


In some jurisdictions, after a certain time from the confirmation of a sale, all irregularities and defects in the sale are cured 


except those that go to the power to sell. ne 


The fact of prior payment of the taxes for which the land was sold is merely a defense to the confirmation proceeding, and 
consequently, neither the judgment of sale nor the decree confirming the sale can be collaterally attacked upon the ground that 


the prior payment rendered the sale ineffectual to pass title at least in the absence of fraud.'* This is, however, authority for 
the view that if taxes have in fact been paid, the courts cannot acquire jurisdiction to decree a sale, and consequently, that a 


judgment and sale in such a case are absolutely null and void and are subject to collateral attack. ad 
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Any person who is legally qualified to contract may purchase at a judicial sale unless such person has a duty to perform in 
reference to the sale which is so connected with the transaction that his or her interest as a purchaser may be inconsistent with 


such duty. l Likewise, there are persons who, by reason of their interest in the premises and their relationship to others interested 


therein, may not, for equitable reasons, become purchasers.” Neither can one who is under obligation to pay taxes upon the land 
which is being sold, as against the person to whom that duty to make payment is owing, become a purchaser in such way as to 


strengthen his or her own title. In order, however, to bring this rule into operation, the purchaser must be under a legal or moral 
obligation to pay the tax, or there must be something in a contract or fiduciary relationship to the owner of the property which 


renders it inequitable as between themselves that the purchaser should acquire the title. The mere fact that the purchaser at a 
tax sale had at the time that the tax was assessed an estate or interest in the land sold or an encumbrance upon it does not prevent 
him or her from acquiring a new and paramount title to the property to the exclusion of those having other estates or interests 


therein if such purchaser was under no obligation to pay the taxes for which the property was sold.> The holder of a tax lien or a 
tax title upon which the right of redemption has not expired, who subsequently acquires an interest in the property, may perfect 


and enforce a tax title. The mere fact that the person who purchases a parcel of land at a tax sale is the one to whom the tax was 


assessed is not conclusive if the tax was improperly assessed to such person, and he or she was under no obligation to pay it? 


One who holds a judgment lien upon real property may acquire title to such property by purchasing it at a tax sale, to the 


exclusion of a mortgagee holding a prior lien.® Likewise, holders of improvement bonds payable out of proceeds of special 
assessments are not disqualified by reason of interest or otherwise from purchasing at a tax sale land within the improvement 


district where the bonds are merely upon the entire proceeds of the special assessment.” If, however, several persons hold claims 
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which are liens upon the same land, equity will not permit one of the lienholders to absorb the common fund by purchasing the 


land at a tax sale but will treat such lienholder as a redemptioner with a preferred claim to the amount paid to redeem. 


10 


A statute may provide that the officer making the foreclosure sale must bid property off to the taxing unit that is party to 


judgment if a sufficient bid is not received. i 
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Generally, one who is obligated to pay the taxes on lands, but who omits to pay such taxes, cannot strengthen his or her title to 
such land by buying the tax title when the property is sold as a consequence of his or her omission to pay the taxes on it;! such 
person's purchase at the sale will merely be given the effect of a redemption,” and the title will be the same as it was before the 
sale except that the lien for taxes is discharged.’ A statute may provide that delinquent property tax owners are precluded from 


participating in a tax sale of their property.“ This rule includes those whose duty it is to pay the taxes or who have such an interest 
in the property that they might redeem the same from the tax sale and save themselves from loss and injury or those lienholders 


who may pay the taxes and are given a preferred lien over other lienholders and the titleholder for the amount of the taxes paid. 


One who acquires property through or under a tax sale proceeding in violation of this rule cannot convey the property to a bona 
fide purchaser and thus cut off the rights, to the extent that they are recorded, of the persons falling under the protective umbrella 


of the rule.° Moreover, the rule cannot be evaded by such person by allowing the property to be sold to a third person and then 
purchasing it from such third party,’ by organizing a corporation and causing the tax deed to be made to it, or by any other 


collusive arrangement which would directly or indirectly defeat the operation of the rule.” 
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4 People v. Meyers, 158 Ill. 2d 46, 196 Ill. Dec. 646, 630 N.E.2d 811 (1994). 

5 McKinnon v. Bradley, 178 Or. 45, 165 P.2d 286 (1946). 

6 McKinnon v. Bradley, 178 Or. 45, 165 P.2d 286 (1946). 
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The doctrine which denies to one under obligation to pay taxes on land the right to strengthen his or her title by the acquisition 
of title at a tax sale arising from his or her own delinquency was devised for the protection of persons whose interests in the land 


sold would be impaired if a person neglecting the duty to pay a tax were permitted to purchase the land at the resulting tax sale.! 
Such person may, however, acquire a title which will be good against strangers; if the other persons interested in the property 


do not complain, a stranger cannot.” As against the governmental body imposing the tax, the defaulting owner, or other person 
having an interest in the property, has the right to purchase at, and acquire title from or through, a tax sale of the property.> 
However, some courts have held that even as against the taxing authority, an owner of land who has held title throughout the 
period of tax delinquency cannot be a purchaser at its tax sale,4 particularly where a contrary view would be at variance with 
statutory provisions governing tax sales.” A statute lowering the minimum bid formerly required in case of sale by the State 


of property which it had purchased at a tax sale does not enable the defaulting owner to bid in the property at such sale at less 


than the amount due with respect of the delinquent tax.° 
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A person is not barred from acquiring title to property at a tax sale merely because he or she was in possession of the property 


when the tax was assessed if such person was under no obligation to pay the tax.! However, one in possession of land under 
claim of title, even though wrongfully, cannot acquire any better title by allowing the land to be sold for taxes and buying it at 
the tax sale since, if the possession is such as might ripen into a good title under the statute of limitations, the occupant has a 


taxable interest in the land.” A vendee in possession cannot acquire a tax title to the land and claim thereunder adversely to the 


3 


vendor whether the taxes were due at the time that the contract was entered into” or were assessed later. A tenant in common 


cannot acquire title to common property at a tax sale and assert the right to possession solely for his or her benefit.” 
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Persons having no legal interest in land assessed for taxation or subject to a tax lien, but who occupy such fiduciary relationship 
to the owner that it would be inequitable to allow them to take advantage of that relationship to the prejudice of the owner, 
cannot acquire title to the property at a tax sale, and if they attempt to purchase it, the purchase operates merely as a payment 


of the tax.! This rule applies to purchases by— 


— guardians and trustees.” 
= agents.” 
— attorneys.“ 


— persons assuming without authority the management and control of the lands of another.” 


— officers of corporations.° 
After the relation of trust or confidence has ceased, the person who occupied such relation is no longer prevented from purchasing 


for his or her own benefit.’ 
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4 Am. Jur. 2d, Attorneys at Law § 197. 
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According to some courts, neither a husband nor a wife can acquire the property of the other by purchasing it at a sale for 


nonpayment of taxes! or by purchasing such land from a holder of a tax deed.” According to other courts, a spouse not in 
possession or receiving the rents, and not under any other legal or moral obligation to pay taxes, may acquire title to land owned 
by the other spouse and others by purchase at a sale for taxes provided that such purchase is made in good faith and with the 


purchasing spouse's own money.” However, when a spouse buys in the property on behalf of the insolvent spouse, who has 
allowed the land to be sold for nonpayment of taxes, the purchase will inure to the benefit of the insolvent spouse's creditors,“ 


or it will be deemed a redemption by the insolvent spouse? if it indicates a collusive arrangement.° If a child, on going to pay 
the taxes on a parent's land, finds that the land is being offered for sale and bids it in to protect the parent's interests, the child's 


purchase amounts only to a redemption.’ 
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The principle that the officer who conducts a judicial sale may not become the purchaser of the property being sold at such 


sale! applies to tax sales.” 


Observation: 


According to some statutes, the prohibition that "no" sheriff may purchase a tax lien or receive a tax deed is not limited to only 


the sheriff conducting the tax sale.* 





The rule applies to the collector of taxes“ and toa city attorney under whose direction and advice a sale is conducted.” Neither 
is it permissible for the officer conducting the sale to bid for another person® or strike land off to a purchaser not present at 
the sale.’ During his or her term of office, a county treasurer cannot, by purchasing certificates of delinquency, initiate the 


proceedings which will lead to the treasurer's purchase after the term has expired.® 
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Statutes may declare void or voidable a tax sale at which the officer conducting it directly or indirectly purchases the property.” 


Likewise, the purchase of an interest in property by a county official at a tax sale may be presumptively void even if the county's 


role in such a sale is ministerial in nature. 


10 
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In some jurisdictions, a purchaser at a tax sale acquires vested title to property, subject to the taxpayer's equitable right of 


redemption. ! In other jurisdictions, however, title does not vest in the tax sale purchaser until the final decree is issued; the tax 
sale purchaser has neither legal nor equitable title but rather has merely a lien against the property which ripens into title through 


the process of foreclosure of the equity of redemption.” Until such time, the purchaser's title is conditional? while present title 


remains in the former owner subject to the lien or encumbrance of the purchaser as security for the money paid at the sale. 





Observation: 


In some jurisdictions, the purchaser of property at a tax sale has equitable title to the property.” In other jurisdictions, however, 
the issuance of a certificate of purchase at a tax sale under state statute does not affect the delinquent property owner's legal or 


equitable title to the property.° 
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The inchoate interest of a purchaser of property at a tax sale consists of three rights: the right to receive the sum paid for the 
tax sale certificate with interest at the redemption rate for which the property was sold, the right to redeem from the holder a 
subsequently issued tax sale certificate, and the right to acquire title by foreclosing the equity of redemption of all outstanding 


interests, including that of the propert owner.’ The rights acquired are contractual in their nature and are protected against 
8 property g q p 8 


subsequent impairment by legislative action.® 


CUMULATIVE SUPPLEMENT 
Cases: 


The tax-sale deed vests the purchaser with a defeasible and taxable fee interest in the property, which continues for a one-year 
period during which time the delinquent taxpayer or any other party holding an interest in or lien on the property may redeem 
the property by paying to the tax-sale purchaser the purchase price plus any taxes paid and interest; otherwise, if no one redeems 
the property, all the liens and ownership interests in the property existing prior to the tax sale are swept away at the close of the 
year, leaving the tax-sale purchaser with clear title to the property while the prior lien-holders and owner have no remaining 
interest in the property. West's Ga.Code Ann. § 48—4—1. DLT List, LLC v. M7ven Supportive Housing & Development Group, 
779 S.E.2d 436 (Ga. Ct. App. 2015). 


[END OF SUPPLEMENT] 
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The burden is on the purchaser and those claiming under or through the purchaser to establish the regularity of the tax sale 
proceeding and show compliance with all substantial requisites of the law whenever the validity of the tax title is called into 


question. ! Although the law ordinarily presumes that public officers have properly discharged their official duties according to 
the law,” in the absence of any statutory provision to the contrary, no presumption is raised in favor of a tax title to real estate 


based upon a collector's sale for taxes, to cure any radical defect in the proceedings.” Under this rule, anyone who claims title 
to land by virtue of a tax sale must show the existence of every fact necessary to give jurisdiction and authority to the officer 


who made the sale and a strict compliance with all things required by the statute for carrying out the sale.* 


Courts may regard provisions of tax sale statutes as merely directory and regard the presumption that a public officer has done 
his or her duty as prima facie evidence that all of the essentials fixed by statute for a tax sale were complied with at least where 


the statute does not, either expressly or impliedly, require a different method of establishing the particular fact involved.” 





Observation: 


Under such statutes, "prima facie evidence" means evidence that, if unrebutted or unexplained, is sufficient to maintain the 


proposition.° 
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Thus, a tax deed of the sheriff will constitute prima facie proof of the regularity of a tax adjudication proceeding’ and of all the 


proceedings subsequent to the date that the taxes initially became delinquent.® Where the deed is valid on its face, the burden 
of proof is shifted from the tax sale purchaser to the person who attacks the validity of the deed because of some irregularity in 


connection with the proceedings.” Such irregularity must be shown by competent, !° affirmative evidence to the contrary. L 


A court order ratifying a tax sale reported to it is prima facie evidence of the correctness of the acts of the collector or treasurer, 


making it necessary for the party attacking it to offer evidence to prove its incorrectness in order to upset the sale. = 


CUMULATIVE SUPPLEMENT 


Cases: 


Presumption of a valid tax sale may be rebutted by a party attacking the validity of the tax deed. Neb. Rev. Stat. § 77-1842. 
Hauxwell v. Henning, 291 Neb. 1, 863 N.W.2d 798 (2015). 
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Tax delinquencies, after correction, are mere irregularities, and therefore, a tax deed which is executed when there was no tax 
lien on the property conveys no interest.” If the taxes on property have been paid prior to a sale therefor, the tax sale proceedings 


are void and confer no title on the purchaser.’ 


When the government receives property tax payments from whatever source, its interest is satisfied.“ It is immaterial by whom 


the payment is made if the proper officer accepts at Thus, payment of taxes by persons who thought the land was theirs, 
even though they did not have proper record title, precludes tax sale proceedings, and thus, no title can be conferred in the 


tax certificate purchaser.° 


Although when the owner of lands intended in good faith to pay all the taxes on them, but by mistake fails to pay the tax on 
part of the land, a sale of such lands is void;’ payment of the taxes for one or more of the years included in the tax judgment 


is not sufficient to avoid the effect of the judgment and sale.® 
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A.L.R. Library 


Effect of certificate, statement (or refusal thereof), or error by tax collector or other public officer regarding unpaid taxes or 


assessments against specific property, 21 A.L.R.2d 1273 





Where the failure to pay a particular tax arises from the tax collector's unjustifiable refusal to accept duly tendered payment 
of the tax, a subsequent sale of the land for such nonpayment will not cut off the taxpayer's right to redeem or make payment 


of the taxes.! Neither is it necessary that the tender be made by the owner in person; and when the collector has established 
a uniform rule that he or she would receive the tax from no one but the owner in person, a tender is unnecessary, and a sale 


after such rule has been established is void.” A sale is also ineffective to cut off the taxpayer's right to redeem or make payment 
of the taxes where the fault, although not that of the tax collector, whose refusal to accept payment is bona fide, cannot be 


attributed to the taxpayer. 
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A.L.R. Library 


Effect of certificate, statement (or refusal thereof), or error by tax collector or other public officer regarding unpaid taxes or 


assessments against specific property, 21 A.L.R.2d 1273 





A property owner's good-faith effort to pay taxes, frustrated by misinformation, negligence, error, or willful neglect, such as the 
refusal of information, by the public officer required to accept payment and to give information as to the status of delinquent 
taxes, is equivalent to payment at least to the extent that it will discharge tax liens subsequently declared against the land and 


effectively bar sales for nonpayment of taxes. ! 


This rule applies where— 


— upon inquiry, the taxpayer was told that no taxes were due.” 
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— upon inquiry, the taxpayer was informed that certain designated taxes were due, but there was a failure to include either all 
the taxes or all the property of the taxpayer, or a failure to inform the taxpayer of the proper amount necessary to safeguard 


the property from tax foreclosure.” 
— the taxing official failed or refused to give an inquiring taxpayer pertinent information.* 


— the payment was made but the officer mistakenly applied it to the wrong lot.> 
In order, however, to entitle the owner to invalidate a tax sale on the ground that he or she attempted to pay the tax and was 
frustrated by an officer to whom the tax was payable, it must appear that the owner applied to an officer having authority in the 


premises, and stated his or her inquiry correctly, and that the owner acted with reasonable care and diligence.° 
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In some jurisdictions, a purchaser at a tax sale may immediately take possession of the property if able to do so without force, 


fraud, or collusion and if the former owner has no other possession than that which the law annexes as an incident to ownership. ! 
In other jurisdictions, a tax title owner is entitled to take possession of property upon presentation of a certified copy ofa tax deed 


to a judge of competent jurisdiction.” In still other jurisdictions, however, a tax deed purchaser has no constructive possession 
of the premises and no more right to go upon and make use of them than any stranger to the title would have.? Thus, a purchaser 
is not entitled to possession of the premises during the redemption period* and is not entitled to the rents, issues, and profits 


during that time." In fact, in such jurisdictions, a tax deed purchaser's entry upon the premises would be a trespass.° However, 
after the expiration of the redemption period and the execution of the tax deed, if the owner does not peaceably yield possession, 


the purchaser may resort to a writ of ejectment or to some other possessory action to obtain possession. ’ After expiration of the 


statutory period for redemption, however, the right to redeem may be barred by the filing of a notice of barment.® 


Generally, if the claimant under the tax deed pleads his or her deed, a prima facie case is made, and the former owner has the 


burden of showing irregularities prior thereto.” The owner in possession against whom the ejectment proceedings are brought 
may defend upon the ground of defect in the title of the purchaser due to noncompliance with statutes governing the sale of 
land for taxes or proceedings leading up to such sales so far as the right to object to defects and irregularities is not barred by 


the statutes of limitation or by statutes purporting to cure irregularities and defects in tax proceedings! or making the tax deed 


conclusive evidence of the facts recited therein as to the regularity of the proceedings. |! 
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A valid tax title, like any other record title, will be defeated by adverse possession for the statutory period by the original owner 


or any other party if the purchaser fails to take possession when entitled to do so. 1? On the other hand, pursuant to statute, 
a tax deed title may ripen by prescription into a fee simple title following adverse possession by the tax deed grantee for the 


statutory period. 13 A tax deed holder's occasional mowing of the premises and payment of taxes on the premises, however, will 


not constitute actual possession as required to enable a tax deed title to ripen by prescription into fee simple. t 
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Although there is authority to the contrary, | (under New York law, where treasurer's deed is validly issued to tax sales purchaser 
prepetition, giving debtor mere right of redemption, debtor has no interest in rents from property)while the purchaser at a tax 


sale or the purchaser of a tax certificate is not entitled during the redemption period to rents, profits, and issues of the land? 
against which delinquent taxes are assessed, unless given that right by statute,” or unless given the right to the possession of 
the land,‘ the purchaser's rights may depend on the terms of the particular statutory provision involved and the equities of the 
particular situation as between the parties.’ In some jurisdictions, the purchaser is not chargeable with rents prior to a tender 


of the amount necessary to redeem but is to be charged with rents received after such tender. In the absence of any statutory 
right to rents and profits, or of any right to possession of the premises, the purchaser must, if he or she in fact receives the rent 


and profits during the redemption period, ordinarily account for them to the owner when he or she redeems.’ The reason is 
that under most redemption laws, the redemptioner must not only repay the amount of the delinquent taxes and penalties paid 
by the tax sale purchaser but must also pay interest thereon as well, which is considered as giving the purchaser an equivalent 


of rents and profits.® 


From and after the execution of the tax deed conveying the full title, the purchaser is entitled to all the rent issues and profits of 


the land.” Assuming the tax sale purchaser's title is not a derivative one, but a new and independent grant from the sovereign, 
the former owner cannot claim to be entitled to subsequent rentals merely because the property continues to be occupied by a 


tenant, against whom the purchasers at the sale fail to bring ouster proceedings to gain immediate possession of the property. u 
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CUMULATIVE SUPPLEMENT 


Cases: 


Purchaser of land at tax sale obtained tax title which did not entitle him to possession, rents, issues, or profits during the time 
period allowed for redemption. West's Ga.Code Ann. § 48-440 et seq. Small v. Irving, 729 S.E.2d 323 (Ga. 2012). 
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As between the tax sale purchaser and a tenant of the former owner in possession under a lease executed prior to the execution 
of the tax deed, rights and liabilities are governed by the local rule as to the nature of the title of the tax sale purchaser as a 


new and paramount title emanating from the sovereign or as a title derivative from the former owner. | Assuming that the tax 
deed creates a new and paramount title, its effect is to extinguish an existing lease given by the former owner so that no relation 
of landlord and tenant between the holder of the tax deed and the person in possession under the lease given by the former 


owner is created by the sale and purchase.” An offer by the lessee to pay rent to the purchaser will not create such relation if the 
offer is not accepted.’ When, however, the title under the tax deed is considered merely as a derivative one, the general rules 


governing transfer of the landlord's reversion apply.“ 
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The mere fact of delay by tax authorities in collecting the bid, as a matter of convenience or because of their inability to comply 


with the requirements of the law within the prescribed time after the sale, does not affect the validity of the tax title.! The 
important thing from the standpoint of the State is that the sale is conducted regularly and in accordance with the statute so that 


the State may receive the purchase price paid for the land at the sale. However, the sale may be invalidated by the purchaser's 


delay in making payment when the purchaser is responsible for that delay.’ 
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Forms 


Am. Jur. Pleading and Practice Forms, State and Local Taxation § 149 (Judgment or decree—Foreclosing liens for unpaid 


taxes on real property—Establishment of state as owner) 





Under some tax sale statutes, if at the tax sale no one bids the amount of the tax and charges of sale, the land must be struck 
off to the body politic by which the tax was imposed and, after being held until the period of redemption has expired, must 


then be sold to private purchasers at public or private sale.! Under other statutes, when a governing body of a taxing authority 
is required to buy in and hold property at a tax sale due to the absence of private bidders, but the taxing authority does not 
foreclose on the right of redemption within two years of the issuance of the tax sale certificate, only the tax certificate is void 


and not the tax lien for the benefit of the taxing authority.” 


The same strictness in complying with the provisions of law is required when the purchase is by the State or by a municipality 
as when the sale is made to an individual.’ Such a defect or any other defect or irregularity or informality in the proceedings by 


which the State acquires the land may be set up in proceedings brought against the purchaser to recover the land? so long as the 
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right to do so is not barred by statutory limitations of time or by curative legislation.° However, after the period of redemption 
has expired, the former owner has no interest in the property and cannot set up any informality in the proceedings by which 


the State subsequently disposed of the lands.’ 


When the body politic by which the tax was levied bids on the land, it is not obliged to go through the useless form of paying the 


price with one hand and receiving it with the other, but on the consummation of the sale, the payment is in legal effect made.’ 
A statutory provision that in case of a tax sale the deed is prima facie evidence that the provisions of the statute with respect 


to the sale have been fully complied with has no application to a sale to the State when no deed is provided for in such case.” 


Legislation relating to the sale of land for taxes is not invalidated by a void provision that delinquent taxes held by the State 
might, if the property had previously been sold for taxes to a purchaser other than the State, be satisfied in full by payment of 


a fraction of the amount originally assessed. i 


Where lands have been struck off to the State for state and county taxes, and the sale is valid on its face, and the State and the 
county are inseparably bound into the state's tax title, the county cannot, without having the State joined as a party, maintain an 


action for the county taxes against the former owner of the lands on the theory that the tax sale to the State was void. a 


If the price bid is in excess of the tax and intervening charges, the owner is entitled to be paid the surplus in the same manner 


as if the price had been actually paid by a private purchaser. 2 


CUMULATIVE SUPPLEMENT 
Cases: 


Statute providing that when real property is sold for nonpayment of taxes, title related back to first day of July of year in which 
the unpaid taxes were assessed, rather than statute providing that property held by State was not taxed, applied to purchasers 
of lien on mineral interests that were delinquent because of unpaid property taxes, and thus purchasers were liable for back 
taxes, though property was sold by county's commissioner of delinquent and nonentered lands after county sheriff certified lien 
on property to State Auditor's Office as commissioner of delinquent and nonentered lands; State never held the property given 
that title to delinquent property that had been certified to Auditor remained with delinquent owner until lien was purchased and 
purchaser secured deed to property. W. Va. Code Ann. §§ 11-4-13, 11A-3-8, 11A-3-62(a). Ancient Energy, Ltd. v. Ferguson, 
806 S.E.2d 154 (W. Va. 2017). 
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After forfeiture of property to the State for failure to pay taxes, and during the time allowed for redemption, the State possesses 


an inchoate title to the land which may or may not ripen into a perfect title. A taxing authority's purchase of tax sale certificates 
evidences payment as a matter of law and extinguishes the taxpayer's personal liability and gives the taxing authority all the 


rights of the holder of a tax certificate.” Thus, a taxing authority buying property at a sale under a tax foreclosure instituted 
by it takes a new and independent title based on the foreclosure decree and has no different or additional rights than would 


have been acquired by any other purchaser at the sale.> Where the land is afterward conveyed to a private purchaser, the title 


conveyed is a title in fee." The tax lien of the body politic which imposed the tax is merged when the land is purchased.” If, 
under a statute governing tax resales, title to lands sold to a county is taken in the name of the chairperson of the board of county 
commissioners, and all of the income and proceeds from the sale of the lands is to be devoted to local purposes, a title thus 
acquired by a county is held exclusively for the benefit of the county and its political subdivisions and is not vested in the State 


or held in trust for it.° However, a county purchasing and foreclosing a tax sale certificate on real estate does so as trustee for the 


use and benefit of the State and all other governmental subdivisions entitled to participate in the distribution of the proceeds.’ 


A political subdivision, as purchaser at a tax sale, has no rights superior to those of an individual claimant.® 
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Footnotes 

1 Smith v. Jackson State University, 995 So. 2d 88 (Miss. 2008). 

3 Canino v. Engelstein, 43 N.Y.2d 922, 403 N.Y.S.2d 733, 374 N.E.2d 627 (1978). 

3 Smith v. City of Arcadia, 147 Fla. 375, 2 So. 2d 725, 135 A.L.R. 1458 (1941). 

4 Toolan v. Longyear, 144 Mich. 55, 107 N.W. 699 (1906), aff'd, 209 U.S. 414, 28 S. Ct. 506, 52 L. Ed. 859 
(1908). 

5 State v. Moak, 146 Tex. 322, 207 S.W.2d 894 (1948). 

6 State ex rel. Com'rs of Land Office v. Passmore, 1941 OK 100, 189 Okla. 232, 115 P.2d 120, 136 A.L.R. 
324 (1941). 

7 INA Group, LLC v. Young, 271 Neb. 956, 716 N.W.2d 733 (2006). 
Smith v. City of Arcadia, 147 Fla. 375, 2 So. 2d 725, 135 A.L.R. 1458 (1941). 
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Tax sale as freeing property from possibility of further assessments for benefits to land, 11 A.L.R.2d 1133 





While, generally, the lien of a special assessment is subordinate to liens for general taxes and is cut off by a sale of land to 


satisfy the general tax liens,! by the terms of some statutes, forfeiture or sale of land to the State or to some political subdivision 
for nonpayment of taxes does not abate or cancel a lien for special assessments, which is held in abeyance during the period 
when the property is owned by the public body, and becomes effective against it immediately upon the passing of the title to a 


private purchaser from such public body.” In other jurisdictions, it is assumed that the lien is not extinguished by forfeiture or 
sale of the land to the State even in the absence of a statutory declaration to that effect; however, the right to enforce the lien 
is suspended during the time to which the title to the land is in the state, and an attempted sale of the land to enforce the lien 


for the special assessment during that time is void.’ 
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Footnotes 
1 § 799. 
2 City of Biloxi v. Lowery, 179 Miss. 364, 175 So. 200 (1937). 
3 Miller v. Watkins, 194 Ark. 863, 111 S.W.2d 466 (1937). 
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The power of the legislature when not otherwise restricted by special constitutional limitation to enact curative legislation 
remedying tax titles invalidated or subject to be invalidated by reason of defects and irregularities in tax sale proceedings or 
in proceedings prior or subsequent to the tax sale depends on whether the defects sought to be cured are jurisdictional defects 


or merely irregularities in failing to comply with directory matters.' The essential requisites of the exercise of the power of 
taxation which must be observed in order that the owner's title may be divested or transferred to another by the sale of land 


for nonpayment of taxes cannot be dispensed with.” 


The legislature may, by way of curative legislation, exempt tax deeds and tax titles from attack for irregularities or omissions in 
the procedural steps leading up to a tax sale, or for irregularities arising from the failure of officials conducting the tax sale to 
comply with requirements of the statutes, which the legislature in setting up the system providing for the sale of land for unpaid 
taxes, and the transfer of title to the purchaser at the tax sale might have dispensed with in the first place had it seen fit to do 


so.” It may not, however, by way merely of curative legislation, cut off all rights to attack a tax deed or tax title for failure to 


comply with requirements of a jurisdictional nature constituting essential prerequisites to the validity of the title or deed.* 


A state statute immunizing tax titles from attack because of certain irregularities and informalities in the proceedings prior to 
the tax sale creates in one who purchased a tax title from the State while the statute was in force a contract right although the 


conveyance was by quitclaim deed, which contract right cannot be impaired by the subsequent repeal of the statute." The effect 


of a judgment determining a tax to be invalid cannot be nullified by the subsequent enactment of a legalizing statute.° 
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Dunham v. Davis, 229 S.C. 29, 91 S.E.2d 716 (1956). 

As to the constitutionality of curative statutes, generally, see Am. Jur. 2d, Constitutional Law § 781. 

Marx v. Hanthorn, 148 U.S. 172, 13 S. Ct. 508, 37 L. Ed. 410 (1893); Gates v. Morris, 123 W. Va. 6, 13 
S.E.2d 473, 134 A.L.R. 791 (1941). 

Straus v. Foxworth, 231 U.S. 162, 34 S. Ct. 42, 58 L. Ed. 168 (1913). 

Saranac Land & Timber Co. v. Roberts, 177 U.S. 318, 20 S. Ct. 642, 44 L. Ed. 786 (1900); Dunham v. Davis, 
229 S.C. 29, 91 S.E.2d 716 (1956). 

As to statutes making tax deeds conclusive evidence of matters preliminary to the issuance thereof but not 
jurisdictional, see §§ 887, 888. 

Wood v. Lovett, 313 U.S. 362, 61 S. Ct. 983, 85 L. Ed. 1404 (1941). 

McManus v. Hornaday, 124 Iowa 267, 100 N.W. 33 (1904). 
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Although there is no ready formula for determining whether a defect in a tax sale proceeding or in the proceeding leading up 
thereto is jurisdictional, within the rule defining the limits of the power to enact curative legislation, irregularities in the personal 


conduct of the officer making the sale are not jurisdictional.! The legislature may constitutionally provide that a tax sale will 
not be invalid because of irregularities with respect to the time of the sale, such as a sale at a time other than that prescribed 


or a sale subsequent to the prescribed time without any proper adjournment to that date.” Under some circumstances, however, 


defects as to the time of sale are regarded as jurisdictional and curative statutes are inapplicable to irregularities of this kind.’ 


Legislation curative of defects in tax titles is valid as applied to— 


— sales for an excessive amount.“ 
— sales of excessive quantities of land and failure to offer less quantities than sold." 
— a failure to sell land in separate parcels as assessed.° 


— irregularities in selling to an officer forbidden by policy of the law to be a purchaser.” 
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Cases: 


Four-year statute of limitations applicable to challenges to tax titles could not be applied to bar quiet title action brought 
by mineral interest owners after tax sale was conducted in violation of owners' due process rights, despite contention that 
constructive notice of tax sale was sufficient to trigger statute of limitations without violating due process; statute was not self- 
executing time bar, but was limitations period that was triggered by county's adversarial action and sale of property at tax sale, 
and names and addresses of owners were reasonably ascertainable, rendering constructive notice insufficient; overruling Hansen 
v. Morris, 3 Utah 2d 310, 283 P.2d 884. U.S. Const. Amend. 14, § 1; Utah Const. art. 1, § 7; Utah Code Ann. § 78B-2-206. 
Jordan v. Jensen, 2017 UT 1, 391 P.3d 183 (Utah 2017). 
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Generally, a want of notice required by statute in tax sale proceedings is a jurisdictional defect which cannot be remedied by 
curative le gislation.! Also, a statutory requirement of notice of application for a tax deed, or of notice of expiration of the right to 
redeem from a tax sale, is a jurisdictional prerequisite to the issuance of the tax deed or the cutting off of the right of redemption.” 


Accordingly, curative statutes do not protect a tax title or deed from a tax sale for want of such notice.’ Some courts, however, 
regard requirements as to such notice as merely directory and allow curative legislation to obviate an irregularity in failing to 


give notice or in the notice as given.* In considering the validity or applicability of curative laws where there has been failure 
to comply with statutory requirements of notice, some courts draw a distinction between an irregularity in the notice as given 
and a defect arising from the entire want of notice; generally, mere irregularities in the notice given fall within the operation of 


curative laws, and these laws may validly be made applicable thereto. 
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A valid tax deed totally destroys the antecedent estate of the former owner, cuts off all the former owner's rights, and vests 


all the former owner's right, title, and interest in the grantee named in the deed.! Generally, in jurisdictions where the tax is a 
charge on the land alone, where no resort in any event is contemplated against the owner or the owner's personal estate, and 
where the proceeding is strictly in rem, the title conveyed by the tax deed pursuant to a valid sale of land for nonpayment of 
taxes is not merely the title of the person who was assessed for the taxes and neglected to pay them but is a new, complete, and 
paramount title to the land in fee simple absolute, created by an independent grant from the sovereign, which extinguishes all 
prior titles, rights, interests, and encumbrances of private persons and all equities arising therefrom, not expressly exempted from 


its operation although owned or held by persons not liable for the tax or by persons who were not in default for not paying it? 


The rule that a tax deed creates a new title by independent grant from the government does not apply where the transaction is 
but a subterfuge; a tax title secured by means of a wrongful conspiracy between the holder of the tax certificate and one under 
obligation to protect against a tax title, by which the latter divests himself or herself of his or her mortgage lien or otherwise 


avoids an obligation, is void and passes no title.? It does not apply where the purchaser is the owner of the property.“ Also, 
a separately valued and taxed interest may not be extinguished by a tax sale so long as taxes assessed to that interest are not 


delinquent. 4 


CUMULATIVE SUPPLEMENT 
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Cases: 


The legislature intended for tax deeds to provide a tax buyer with a new and independent title, free and clear from all previous 
titles and claims of every kind, and assurance to the tax buyer that his title and rights to the property would be unimpaired. 
S.H.A. 35 ILCS 200/1-1 et seq. Excalibur Energy Co. v. Rochman, 387 Ill. Dec. 277, 22 N.E.3d 322 (App. Ct. Sth Dist. 2014). 
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Haskett, 251 P.3d 1287 (Colo. App. 2010); Burke v. Pierro, 159 N.H. 504, 986 A.2d 538 (2009); Mittelmark 
v. County of Saratoga, 85 A.D.3d 1359, 925 N.Y.S.2d 235 (3d Dep't 2011); Scarberry v. Lawless, 2010- 
Ohio-3395, 2010 WL 2838531 (Ohio Ct. App. 4th Dist. Lawrence County 2010), appeal not allowed, 127 
Ohio St. 3d 1446, 2010-Ohio-5762, 937 N.E.2d 1036 (2010); Topps v. County of Walworth, 260 Wis. 2d 
225, 2003 WI App 30, 659 N.W.2d 177 (Ct. App. 2003). 
As to the marketability of titles based on tax sales, see Am. Jur. 2d, Vendor and Purchaser § 146. 
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In jurisdictions where a tax title is a new and paramount title created by grant from the sovereign, a deed given pursuant to a 
valid and regular tax sale extinguishes— 

— the lien of a preexisting mortgage or deed of trust.! 

— the lien of a judgment.” 

— the lien of a special assessment.” 

— a lien of tax bills issued to a contractor to pay for public improvements.* 


— the lien of an irrigation company for maintenance charges on the land sold.’ 
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— a landlord's lien. 


— a claim of homestead.’ 


— a claim of ownership to disputed property through adverse possession.® 


— the lien of attaching creditors. 


— an otherwise-valid security interest in a mobile home attached to the real property in question. 


9 


10 


— ground rents and rent charges. 


Although under the governing rule, easements and restrictions upon the land sold would be extinguished by a sale for 
nonpayment of taxes, some courts decline to apply the principle in such a drastic form and hold that a tax sale does not extinguish 


; oe 12 
an easement, servitude, or restrictive covenant. 


A tax sale extinguishes the right of a grantor under the provisions of the deed to enforce a forfeiture for breach of a condition 


subsequent where, by statutory provision, a tax deed operates to convey an absolute title free from all encumbrances. 


13 
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A tax deed to minerals vests in the grantee title to the entire mineral estate, subject to any right of redemption provided by law.! 
Under some statutes, mineral rights underlying land sold for taxes, belonging to someone other than the owner of the surface 
against whom the taxes were assessed, pass to the purchaser at a tax sale unless the surface and the minerals are separately 


assessed.” Some courts, however, take the view that where mineral rights may be assessed and taxed separately from surface 
rights and interests, and real estate is sold as property of the owner of the surface, the purchaser is not vested with title to minerals 
owned separately from the surface at least where the description of the property in the tax proceeding neither expressly includes 


nor excepts mineral rights. At any rate, a possibility of reverter in a mineral estate will go to the purchaser of the surface estate 


at a tax foreclosure sale of the land where the possibility of reverter has never been severed from the surface estate." 


Where there is an outstanding unproductive mineral interest at the time of a mortgage of lands to the State, which interest is not 
separately assessed, and the mortgage is subsequently foreclosed and the property sold to the mortgagee, a statute providing for 
the cancellation of all taxes, tax sales, and tax deeds when the State acquires title to land is effective to cancel all such taxes, 


tax sales, and tax deeds as to the outstanding mineral interest. Whether the purchaser at the tax sale acquires timber and timber 
rights owned by a person other than the owner of the land, against whom the tax sale proceedings were had, depends on the 


application of the same principles governing the question of whether mineral rights underlying the surface pass. 


A sheriffs deed resulting from a judicial foreclosure of the minerals in place on property subject to the terms of an oil, gas, 
and mineral lease for failure to pay ad valorem tax does not convey title to the proceeds or minerals that had been previously 


removed from the land.” 
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1 Pickens v. Adams, 7 Ill. 2d 283, 131 N.E.2d 38, 56 A.L.R.2d 605 (1955). 
2 Dingess v. Huntington Development & Gas Co., 271 F. 864 (C.C.A. 4th Cir. 1921). 
3 Garvan v. Potlatch Corp., 278 Ark. 414, 645 S.W.2d 957 (1983). 
4 Pounds v. Jurgens, 296 S.W.3d 100 (Tex. App. Houston 14th Dist. 2009), review denied, (Oct. 22, 2010). 
5 State ex rel. Com'rs of Land Office v. Continental Oil Co., 1954 OK 134, 273 P.2d 1002 (Okla. 1954). 
6 Bodcaw Lumber Co. of Louisiana v. Cox, 159 La. 810, 106 So. 313 (1925). 
7 Hill v. Enerlex, Inc., 969 S.W.2d 120 (Tex. App. Eastland 1998). 
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Because a tax sale conveys a new and paramount title free from all estates and encumbrances, when the taxes are unpaid on a 
piece of property for a number of successive years and it is sold in due course for the taxes of each of such years, the purchaser 


at the sale for the taxes of the latest year takes the land free from any lien for delinquent taxes of former years. | The subsequent 


sale of land for taxes prevails over prior tax titles and over any similar deed for the tax of the previous year.” 


A sale of land for the taxes of one year does not affect the liability of the land to be sold for the taxes of a later year assessed prior 
to such sale since while the first purchaser acquires a new and paramount title, the second purchaser acquires also a paramount 


title superior to that of the first.° 
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Where proceedings for the collection of taxes upon real estate are in personam against the person assessed, the purchaser at a 
tax sale gets no better title than what was held by the person against whom the taxes were assessed or the proceedings taken! or 
than that held by the persons entitled to redeem.” According to this view, the title is a derivative one, and the purchaser acquires 


only the apparent interest, whatever it is, of the tax delinquent.’ 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





Footnotes 
1 Gould v. Day, 94 U.S. 405, 24 L. Ed. 232, 1876 WL 19519 (1876); Morse v. King, 137 Vt. 49, 398 A.2d 
299 (1979). 
Rollyson v. Jordan, 205 W. Va. 368, 518 S.E.2d 372 (1999). 
Gauger v. State, 249 Kan. 86, 815 P.2d 501 (1991) (one who buys at a tax sale buys only the interest of 
the owner). 
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Where title passes to both purchasers at sales to enforce liens enjoying a parity as to each other, the claimants are tenants in 
common.! Where the tax liens of different governmental agencies or subdivisions are regarded, under the applicable statutes, as 
being on a parity and without priorities as between themselves, one claimant cannot secure a judicial recognition of his or her 
title to the land, as by a decree quieting title in him or her or an order annulling or setting aside the other liens, as against the other 
claimants.” The lien under which one person claims may not be foreclosed in such a way as to extinguish other liens enjoying 
parity therewith.* The claimants under all liens enjoying parity with each other are entitled to share ratably in the proceeds of 
any sale of the property." A parity once existing may be lost by some subsequent development, such as the foreclosure of one 


of the equal liens and a conveyance of the property to the lienholder.” 
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2 La Mesa Lemon Grove and Spring Valley Irr. District v. Hornbeck, 216 Cal. 730, 17 P.2d 143 (1932). 

3 Allison Realty Co. v. Graves Inv. Co., 115 Fla. 48, 155 So. 745 (1934). 

4 Monheit v. Cigna, 28 Cal. 2d 19, 168 P.2d 965, 167 A.L.R. 995 (1946). 

5 Smith v. City of Arcadia, 147 Fla. 375, 2 So. 2d 725, 135 A.L.R. 1458 (1941); Gould v. City of St. Paul, 
120 Minn. 172, 139 N.W. 293 (1913). 
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The inchoate rights that the purchaser at a tax sale acquires are contractual and are protected by the constitutional guaranty 


against impairment of contract obligations from alteration in substance by subsequent legislation. ! Not every statute that affects 
the value of the contract, however, necessarily impairs its obligation; a statute may constitutionally enhance the cost and 
difficulty of performance or diminish the value of such performance to the other party to a contract so long as it leaves the 


obligation of performance in full force.” A subsequently enacted statute that places on the purchaser or certificate holder what 
may be termed "substantive burdens" has no effect upon his or her rights, which must be governed by the statute in effect at the 


time of sale or issuance of the certificate.* Subsequent legislation may limit only those rights which are remedial‘ or which do 
not affect the substance of the tax sale purchaser's contract.’ However, because no person can acquire a vested right in remedial 
measures, the legislature may change the remedy. The legislature may also make a subsequent statute relating to a mere matter 


of remedy, which does not affect the substance of the purchaser's contract, applicable to a prior purchaser or certificate holder.” 


A statute in terms applicable to subsequent sales only does not affect a prior purchaser.® 
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A purchaser has the right to rely on a statute in effect at the time that he or she acquired the property at the tax sale, under which 
the deed would, after expiration of the redemption period, become conclusive or prima facie evidence of the regularity of the 


proceedings and the validity of the sale.! The legislature may not, under the guise of changing a remedy or a rule of evidence, 


impair a vested right under an existing contract.” 
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Provisions of the tax sale laws for refund to the purchaser at a tax sale in the event that the sale is declared invalid create contract 
rights in favor of purchasers, and any attempt to repeal or abolish such provisions is unconstitutional as to purchasers whose 


rights exist at the time of the repeal or abolition of the statute. ! Likewise, the right to a lien existing under a statute prevailing 
at the time of a tax sale for the amount paid and for subsequent taxes paid by the purchaser, in the event the sale is declared to 
be invalid, is a contract right, and a subsequent statute extinguishing such lien in the event of the purchaser's failure to serve 
notice of the expiration of the time for redemption within six years from the date of the tax judgment sale and to record the 
tax certificate within seven years from that date does not extinguish the lien of a purchaser acquiring the certificate prior to the 


enactment of such statute.” However, the legislature may constitutionally modify remedial rights in this respect.> 
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The right of the purchaser at a tax sale to protection against the impairment of contractual rights by any subsequent legislation 
affecting the substance of those rights does not extend to a county, municipality, or other taxing unit purchasing property at a tax 


sale; its rights as purchaser are not protected by the constitutional guaranty against impairment of contract obligations. | Where, 
however, a public body has bid in land at a tax sale and then assigned the tax sale certificates, the assignee becomes entitled 
to the protection of the guaranty against impairment of obligation of contract; statutes enacted after the assignment cannot be 


made applicable to the assignee insofar as they might affect substantial rights acquired by such assignment.” 
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The legislature cannot constitutionally impair the obligation of the contract by repealing the statutes under which the sale was 


made.! Statutes making the right to a tax deed subject to the lien of assessments or to the lien of other taxes cannot constitutionally 
be made to apply to tax sale purchasers acquiring their rights prior to its enactment, but a statute enacted subsequently to the 
purchase of the certificates of delinquency in question may add to the prerequisites to foreclosure of certificates of delinquency 


the payment of local improvement assessments.” The legislature may prescribe the form of a deed to be given on a previous 


sale because such a statute affects no substantial right of the purchaser at the tax sale. 


Statutes requiring recordation of the certificate or the perfecting of the tax title within a certain time, when a reasonable time 


is allowed, are not unconstitutional when applied to purchasers under prior tax sales.* Such a requirement is merely a step in 
the completion of the record title, not more burdensome than the giving of the notice and not more burdensome if performed 


within a reasonable time than if performed later.” 
When the statutes in force at the time of a tax sale or the acquisition of tax certificates fix or limit the time within which action 


may be brought or application made, after the expiration of the redemption period, for a deed or lease, subsequent changes 
shortening the period in which such deed or lease may be applied for, at least when reasonable and giving the purchaser ample 


opportunity to procure his or her deed or lease, do not unconstitutionally impair his or her contract rights. 
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1 Blakemore v. Cooper, 15 N.D. 5, 106 N.W. 566 (1905). 
2 Everett v. Adamson, 106 Wash. 355, 180 P. 144 (1919). 
3 Lain v. Shepardson, 18 Wis. 59, 1864 WL 1200 (1864). 
4 State v. Krahmer, 105 Minn. 422, 117 N.W. 780 (1908). 
5 Northern Counties Land Co. v. Excelsior Land, Min. & Development Co., 146 Minn. 207, 178 N.W. 497 
(1920). 
6 MacFarland v. Jackson, 137 U.S. 258, 11 S. Ct. 79, 34 L. Ed. 664 (1890). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


